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FOR YOUR NEXT 


Corporate Outfit 


ORDER THE 


Green Gem’ 


The Finest Complete Corporate Outfit Available Including Seal At No Additional Cost 


e NOW AVAILABLE—NEW MINUTES & BY-LAWS—CHAPTER 607 OF 
FLORIDA GENERAL CORPORATION ACT CODIFIED BY STATUTE OF 1979 


Dial This Toll Free Number—800-221-8181 
CHARGE TO YOUR: 
AMERICAN EXPRESS e¢ MASTER CHARGE e VISA CREDIT CARDS 


YOUR ORDER WILL BE SHIPPED WITHIN 24 HOURS e VIA UPS BLUE LABEL (AIR) 
Complete outfits 
$34.00 


50 
4. Special $34.50 
For PRINTED MINUTES 
AND BY-LAWS 
Adaitional $2.00 


Includes [2S 1244 plan 
and forms IRS subchap- 
ter § tax option election 
forms medical and den- 
fal reimbursement plan 
Pius 

Corpexpediter for quick 
completion of minutes 


NON . TRANSFERAGLE 
sane te: roe 


sue 


(plain sheets and title 
page instead of above) 


PA 4 
is 
pare j 


PHOTO PROCESSING ENTERPRISES, INC. 


MINUTES AND BY-LAWS 
Available for 
@ Professional 
@ Mode! > 
Not For Profit 
Close” Corporation 


Few. 


SPECIAL FORMS SECTION 


Unique Pocket for Removable Handsome Stock Certificates lithographed on high 
INCLUDED WITH Fold-AWAY Seal Permanently  Camying Case for Seal. heavy rag bond paper with that “BIG BOARS: INDIVIDUAL ITEMS 
ALL OUTFITS Attached to inside front cover AVAILABLE— 


Over-all size of all outfits 11-%" high x 10-%" deep x 2-1" wide. WRITE FOR CATALOG 


Use this order form for your convenience CORPEX, Dept. F, 480 Canal Street, New York, N.Y. 10013 
CORPORATE NAME Print name exactly as on certificate of incorporation 


Banknote Company, Inc. 


Dept. F State of Ship to 
480 Canal Street 
New York NY. 10013 Date of Incorporation Street Address, 
(212) 964-7454 Total Authorized Issue City, State, and Zip Code 
Orders shipped No. of Shares Par Value $ each Attention of Tel. # 
within 24 hours 
Or Shares without par value Ship Outfit No. $ O Check Enclosed 
* Certificates signed by Pres. and Check Payable to Corpex Must Accompany Order 
ttl a *When ordering Minutes & By-Laws specify 0 Single Add $1.00 shipping charge for continental US. all others $4.00 
(Check One) 
O Multiple Incorporators. AMERICAN EXPRESS | | | | | | | | | | | | | | | | 
**Remarks O MASTER CHARGE VALID 


Serving the Legal OVISA THROUGH: 
Profession since 1927 Signature 


2. Heavy 


Have you 
~ accounted for | 


Wb 


We are Genealogists, not Detectives. 


The Altshuler Chart 


PLEASE WRITE for 
complimentary brochure 
and genealogical chart. 


We Specialize in 
Locating Heirs 
to Estates 


We are pleased to discuss 
any heirship problem 
without obligation. 

Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 

159 Madeira Ave., Coral Gables, Florida 33134, (305) 374-1246 

Offices and Correspondents in the United States and throughout the world 


Over 40 years of service to 
ATTORNEYS ADMINISTRATORS GUARDIANS EXECUTORS TRUSTEES BANKS 
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ANOTHER REASON TO ORDER A 


BLACK CORPORATE OUTFIT 


Our new ‘toll line provides access sto our York 
1-800-221-2972 


Excelsior-Legal 
62 White St., New York, N.Y. 00D, (212) 431-7000 


EXCELSIOR-LEGAL 


Black Beauty is America’s most popular corporate 
outfit. Here are some of the reasons— 


. Everything (including seal) is inside the 


in-one” corporate outfit. * Improved corpo- gale 


rate record book and slip case in lustrous 
black vinyl with high quality gold 
stamped border. The sturdy, dust proof 
slip case reserves place on shelf when 
corporate record book is removed. * Hid- 
den rivets and gold label window on 
spine for attractive appearance and 
quick identification. * Interior pocket 
neatly holds documents 
that cannot be 


Charge to 
American Express 
MasterCard or Visa 


Shipment within 24 hours. 


62 White St. 


Please Ship: 
New York, N.Y. 10013 


double booster standard three ring metals. 
Black Beauty “all-in-one” outfits include: 
* Customized seal in zipper pouch. * 20 
lithographed share certificates in a sepa- 
rately bound section with full page stubs. 
Each is numbered and imprinted with cor- 
porate name, capitalization, state and 
officers’ titles. * 50 sheets, cotton content 
paper. Or printed Minutes and By-Laws 
which include up to date IRS §1244, 
Subchapter S Materials, Medical/Dental 
reimbursement plan, appendix of forms, in- 
structions, worksheets, and 20 blank sheets. 
Minutes and By-Laws available for CA, CT, DE, 
FL, IL, NJ, NY, PA, TX and Blank State (Model 
Business Corporation Act). * Our exclusive corporate 

record tickler. * Mylar reinforced tab indexes with 
five positions and stock transfer ledger. 


“all- 


Complete Black Beauty® Outfit 


No. 70 (Green No. 71) 31 
50 sheets blank minute paper........ 


No. 80 (Green No. 81) with 33 
printed minutes and by-laws. ........ 


You may also select Green Beauty 
with the same fine features. 


(No. 70 No. 71.....$31 


[J No. 80 [J No. 81.....$33 Year 


State 


Exc elsior-Legal 


(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $5.75 for 2” die seal.) 


CL] NPV of Capitalization $ 
ment free when you 
i i Ship via Air—$2.00 extra 

check. Certificates signed by President and Ship via 

(2 IRC §1244 complete set—resol., dir. min., treatise, law, etc., $3.95 extra. (-] For delivery in NY add sales tax. 

AMEX 
Charge MC 
: VISA Number Expires Signature 

REQUEST SHIPMENT Ship to 
BY AIR 
ONLY $2.00 EXTRA Zip Code FL 
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Leonard H. Gilbert 


PRESIDENT 


Our ever-expanding 
lawyer population 


... the very growth and complexity of our 
society has increased the role of legal 
institutions and, consequently, the stature of 
lawyers. In a simpler society, because of the 
great area of human activity from which the 
law would abstain or appear to abstain, there 
would be that much less need for lawyers. 


Honorable Charles D. Breitel, 

former Chief Judge of the 

New York Court of Appeals. 

June 13, 1980 

The continued increase in the 
number of lawyers in this country has 
been a matter of lively discussion for 
the past 10 years. Some argue that the 
burgeoning numbers portend the 
demise of our profession. Others hail 
the same development as a 
wellspring of vitality which will 
allow the Bar to expand and grow 
vibrantly in its service to the public. 
Because Florida and other 
“Sunbelt” states have attracted more 
than their proportionate share of new 
lawyers, the discussion has had 
special meaning here. The lawyer 
population in Florida has swelled, 
particularly in the Palm Beach, 
Broward and Dade County areas, 
where the percentage increase in the 
last six years is well over 50 percent. 
The annual year-end certification of 
members in good standing of The 
Florida Bar was 27,713 for 1980, with 
6,562 residing outside the state. In 
1975 those figures were 18,541 and 


3,522, respectively, while in 1969 
they were 11,384 and 1,808. The size 
of law school classes has increased 
and two new law schools have been 
established in the state during the last 
two decades. 

The Board of Bar Examiners has 
approved for admission over 2,000 
new lawyers per year for the last 
several years. Under the watchful 
eye of the Board’s diligent members, 
the quality of the admission criteria 
and examination has improved. 
However, further improvement is 
warranted, and this too has been 
recognized. In an application to the 
Supreme Court, the Board of Bar 
Examiners, through now immediate 
past Chairman Paul B. Anton of 
Hollywood, has recommended a 
substantial revision of the admission 
rules. The proposed changes, which 
include a minimum passing grade for 
the examination, are meant to 
improve the admissions process. As 
the Board’s purpose in administering 
the examination is to test applicants 
only for minimum competence, the 
public must be assured that the 
minimums selected will allow the 
admission of only qualified persons. 
Oral arguments on the Board’s appli- 
cation are scheduled for February. It 
is hoped that the revised process will 
be in effect prior to the 
administration of the July 1981 exam. 

Even assuming the benefits of a 
more effective admissions and 
testing process, the question remains 
of how we are to handle the 
continued wave of new law students, 
Bar applicants, and admittees? 
Residency requirements for 
admission to the Bar in other states 
have recently been held unconstitu- 
tional and do not necessarily serve 
the interests of the Bar or the public. 
Forced internship evokes the vision 
of near involuntary servitude. 
Practical skills courses in law schools 
are expensive to the offering institu- 
tion and good ones are infrequently 
found. Surely, however, there must 
be an answer, and we must continue 
to search for it. 

The Florida Bar’s Special Advisory 
Committee on the Integration of 
Law Graduates Into the Practice of 
Law has been investigating various 
ways to meet this challenge. Working 


together with the Bridge-the-Gap 
program of the Young Lawyers 
Section, the special committee has 
expanded the integration program in 
the hope of providing more practical 
skills to the new lawyers. Participants 
in the Bar’s next Academic Conclave, 
scheduled for May 8, 1981, at Nova 
Law School in Fort Lauderdale, will 
make further efforts to supply 
answers to these questions. 

There is no doubt that the 
continuing increase in the lawyer 
population of this state, as well as. 
increases in the population in 
general, have affected our profession 
in several significant respects: a rise 
in the entry of out-of-state law firms, 
in the number of grievances filed 
against lawyers, and in the number of 
unauthorized practice of law cases. 
The public and news media often 
speculate that our increased numbers 
are directly responsible for the 
crowded court dockets, often with- 
out giving proper attribution to the 
vast increases in the general popula- 
tion, or to the tremendous changes 
that society has recently 
experienced. It is true that too much 
law over-regulation—termed 
“hyperlexis” by Dean Bayless 
Manning—is truly “a form of social 
illness.” Indeed, it may well be 
“America’s national disease.” How- 
ever, the statutes, regulations, and 
common law principles upon which 
lawsuits are based are not produced, 
as some would believe, from 
lawyers’ selfish desires for proce- 
dures demanding their intervention. 
To the contrary, it is a client’s need 
which produces the lawyer’s effort 
and, perhaps ultimately, new 
statutes, regulations, or litigation. 
Society's demands create the market 
for lawyers’ services. The same 
demands dictate what those services 
are and how they are provided. 

The pressures arising from the 
continued increase in our numbers 
and the complexities of society as a 
whole at times seem insurmountable. 
In truth, however, these are 
problems not to be feared but to be 
approached with determination and 
vigor. Our profession exists to serve 
the public. Accordingly, our 
progress, in numbers and otherwise, 
depends on the course of society's 
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own evolution and progression. As 
American Bar Association President 
Wm. Reece Smith, Jr. said in an 
address to the National Conference 
on the Role of the Lawyer in the 
1980's: 

We must recognize . . . that the function of law 


is to help preserve organized society. Lawyers 
exist to serve society and not to dominate it. 


Thus, in starkest reality our long-term future 
development depends mainly upon external 
forces, upon how society itself develops. 
The beginnings made by The 
Florida Bar and the Board of Bar 
Examiners are good. However, we 
owe to the public and to each other 
the obligation to search for new and 
better solutions to the problems 


caused by the continued expansion 
of our profession. If we do not, and if 
society determines that those 
problems diminish lawyers’ value to 
society, we may well fulfill the obser- 
vation of the cartoon character Pogo: 
“We have met the enemy and they is 
us. 


LETTERS 


éUsted Hablas Ingles Con Acento? 


In reference to the Labor Law column, 
éUsted Hablas Ingles?, in the December 
1980 Journal, I make the following 
comments: 

In 1976, the U.S. Bureau of the Census 
estimated that 28 million persons in the 
United States had no English language 
background. These persons whose 
mother tongue is not English normally 
use languages other than English, or live 
in households where languages other than 
English are spoken. About 21 million are 
above the age of 18. The study showed 
that Hispanics counted for 10.6 million; 
Italians, 2.9 million; Germans, 2.7 million; 
French, 1.9 million; Chinese, Japanese, 
Korean and Vietnamese, 1.8 million; 
Polish, 1.5 million. Approximately 2.4 
million persons in the United States do 
not speak any English at all. 

As a pragmatic conclusion we state that 
the majority of these persons speak with 
an accent. Their foreign accents identify 
them with where they come from. Can 
employers deny the opportunity to work 
to these qualified persons because of 
their accents? Is there any law that 
protects their right to work? The 
qualified employee that performs to the 
employer’s standard cannot be deprived 
of a promotion because of her/his accent. 
In 1969 the EEOC issued a public 
decision condemning this kind of 
employment discrimination because of 
national origin. 

Last September the United States 
Court of Appeals for the Sixth Circuit 
affirmed the decision of the U.S. District 
Court, Southern District of Ohio in the 
case of Rozalia Berke wv. Ohio 
Department of Public Welfare. The court 


concludes that the state’s denial to 
promote Berke because of her accent is 
discriminatory because of her national 
origin. 

This important decision affects a great 
number of qualified applicants for jobs. 
It also affects employees looking for a 
promotion. 

Let me provide the fact situation in the 
Berke case and the court’s opinion. 

Born in Poland, Rozalia Berke 
emigrated to England. In 1955, she came 
to Cincinnati, Ohio, and worked as a 
private physician’s nurse. In 1969, she 
received a bachelor of arts degree in 
psychology and in 1971, a master of arts 
degree in communications from the 
University of Cincinnati. 

In 1971, the Ohio State Department of 
Public Welfare hired her as a health 
organizer. According to her supervisor's 
testimony “the quality of her work was 
above average; she required little or no 
supervision; she was efficient, 
dependable and well organized.” 

On June 13, 1974, Berke applied for the 
position of field specialist in the Bureau 
of Surveillance and Utilization Review. 
The assistant director recommended that 
she be hired. However, the chief of the 
division, although recognizing Berke’s 
excellent academic background and 
work-related experience, indicated that 
he believed she had “a communication 
problem.” He also commented on “his 
difficulty in understanding Berke 
because of her pronounced accent.” He 
recommended that she not be hired. 

The evidence showed that Berke’s 
qualifications were superior to the 
selected candidate. 

In a five-year period, Berke had 
applied for different jobs within the State 


Department of Welfare and she was 
never selected. 

On March 12, 1974, Rozalia Berke filed 
a discrimination complaint against the 
Ohio Department of Public Welfare 
because of her Polish national origin. 

In June 1975 EEOC after a complete 
investigation issued a decision finding 
that Berke was discriminated against 
because of her national origin. 

The court found that Berke speaks 
with a pronounced accent, but that she 
can be readily understood. Her 
command of the English language is well 
above that of the average adult 
American. 

At the trial, she showed that she spoke 
English very well, that her accent did not 
impair her ability to work in the field, and 
that she was understood by her 
supervisor and fellow reviewers. 

The court found that plaintiff's qualifi- 
cations for these positions were such that 
she should not have been rejected 
because of her accent and concluded that 
Berke is entitled to recover back pay, 
promotion lost and attorney fees. 

Berke’s conviction and tenacity in 
pursuing her rights through the EEOC 
administrative process and later with a 
judicial action in the U.S. courts 
represents a good example of equal 
employment opportunity enforcement 
that we all must keep in mind—doing 
more than complaining. 

It is exercising the right through the 
judicial system that persons can reach the 
principle of equal employment 
opportunity expressed in Title VII of the 
CRA 1964, as amended. 


SEGISMUNDO A. PARES 
Fairfax, Va. 
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EXECUTIVE DIRECTIONS 


John F. Harkness, Jr. 


EXECUTIVE DIRECTOR 


What you get for 
your dues dollar 


It has now been eight months since 
I accepted the position of executive 
director of The Florida Bar. During 
that period of time, I have had the 
opportunity to meet many attorneys 
around the state. Upon reflection, I 
think there are two questions that are 
most commonly asked of me. The 
first is “Are you enjoying your new 
job?” Ican say without hesitation that 
is has been a challenge that I looked 
forward to and still look forward to. 
It has been a rewarding experience 
working with attorneys throughout 
the state and others in the legal 
profession throughout the country. 

The second question which I am 
asked is: “Jack, what do I get for my 
dues dollars? I know I get a magazine 
once a month, but exactly what else 
do I get for my money?” 

Before I began working with the 
Bar, I myself asked that same 
question. I worked with committees 
of the Bar but really did not have an 
understanding of the operation of the 
Bar. It is a very legitimate question 
every attorney should ask and is one 
that I hope to answer through this 
column in a two-part series. 


The Florida Bar headquarters 
receives approximately 500 
telephone calls per day as well as 
many visitors and quite a large 
volume of mail. Members, as well as 


the public, ask questions about the 
legal profession and the law and we 
are here to supply the answers. 

As you know, The Florida Bar is 
dedicated to serving the bench, the 
Bar and the public. We try to respond 
to your needs and your goals. Its 
programs and activities are 
dedicated to increasing public 
confidence in the profession. It is the 
integrity of lawyers and of the law 
that is our ultimate goal. 


Assuring integrity 


Grievance 


The largest single goal on which 
we expend our funds is upholding 


professional integrity. With the dues . 


increase in 1978 and the discipline 
program adopted as a result of the 
Karl committee study and report, 
approximately $1.8 million is spent 
each year in the grievance area. I 
believe that it can be said that 
through the speedy process of 
investigation and trials when 
necessary, we are able to bolster the 
public confidence in our self- 
discipline grievance machinery. It is 
also a benefit to the attorney to have 
any complaint quickly disposed of. 

The Supreme Court committee, 
chaired by former Justice Fred Karl, 
in recommending the new 
procedure, considered transferring 
the responsibility to an outside board 
if delay could not be minimized. I 
believe that a review of the statistics 
will find that we have accomplished 
that aim. 


The grievance system is operated 
out of five branch grievance offices 
as well as the headquarters office. 
There are part-time investigators 
who help volunteer grievance 
committees develop the necessary 
background information for the 
cases. At the present time, there are 
16 staff attorneys to assist the 57 


grievance committees throughout 


the state. These committees process 
3,200 compiaints per year. We have 
some in-house staff court reporters 
who assist us, not only in reducing the 
time element, but also by substan- 
tially reducing the cost of proceed- 
ings. We have two auditors who audit 
trust accounts when necessary. 
Unfortunately, a grievance system 
is necessary. At the same time, 


however, I believe that we have one 
of the most effective systems 
possible and one which safeguards 
not only your reputation as an 
attorney but the public’s confidence 
in the legal profession as a whole. 


Ethics 


In an attempt to avoid uninten- 
tional misconduct, a system has been 
developed so that you as an attorney 
can write staff counsel at Bar head- 
quarters for an ethics opinion. This 
will be an informal advisory opinion 
and will normally be given within 
two weeks. Sometimes if you need a 
speedier response, you can telephone 
a Bar branch office for response. 

Over the years, the Professional 
Ethics Committee has formalized 
some of the opinions and distributed 
them to all members of the Bar. A 
new format now makes it possible to 
insert the printed opinions in a three- 
ring binder which can be kept for 
future reference. Opinions of a wide- 
spread interest are published period- 
ically in The Florida Bar Journal. 


Clients’ Security Fund 


Fifteen dollars of your annual dues 
money is earmarked for the Clients’ 
Security Fund. This fund allows 
restitution to clients who have lost 
funds at the hands of a few attorneys. 
Since 1967, the fund has paid over $1 
million to clients. All those attorneys 
who were involved in situations that 
caused the fund to make such 


payments are suspended, 
disbarred or deceased. 
UPL 


Throughout the state, we have 
voluntary UPL committees that 
attempt to stop or prevent nonpro- 
fessionals from practicing law and in 
the end, from injurying the public. 
We have a full-time staff attorney 
and part-time investigators who 
spend their time with these local 
committees and represent the Bar 
before the Supreme Court when 
unauthorized practitioners are 
brought to trial. 

I think that the foregoing areas— 
discipline, ethics, Clients’ Security 
Fund and unauthorized practice of 
law—show you where some of your 
dues money goes. 

The Bar also provides in the 
September issue of The Florida Bar 
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Journal a copy of the Code of 
Professional Responsibility, the 
Integration Rule and the Code of 
Judicial Conduct. This is an attempt 
to make sure that every attorney has 
the rules which should govern his 
professional conduct. 

Another committee in addition to 
the grievance committees working in 
this area is a special committee on 
alcohol abuse. This committee is 
developing a program to give 
assistance to a person who is 
experiencing a problem with alcohol 
or drugs. Sometimes this is not a 
subject that people like to talk about, 
but it can be of great assistance to 
someone who recognizes he has a 
problem and will take advantage of 
the assistance the committee offers. 


Informing you 


Another area in which the Bar and 
staff are active is in informing you. 
Through various publications and 
services, we attempt to keep you 
informed of what happens at the Bar 
as well as recent developments in the 
law. The Florida Bar Journal 
magazine is issued ten times a year. 
Through the use of the Journal 
practical “how-to-do-it” type articles 
are written by Bar members who are 
considered to be experts in their 
field. From time to time, an entire 
issue will be dedicated to one 
specific subject and hopefully these 
Journals are retained for future 
reference. 

Twice each month, you receive 
copies of The Florida Bar News, 
which tells you about educational 
programs, actions by your Board of 
Governors, articles describing the 
actions of sections and committees, 
the progress of projects, the 
happenings in other states and 
information relating to opinions from 
the Supreme Court. 

For an annual subscription charge, 
you can receive the Case Summary 
Service, a review of recent decisions 
handed down by the various 
appellate courts in a weekly bulletin 
format. 

The annual and the new midyear 
meetings of the Bar serve several 
important functions. Most of all, they 
are a source of information. 
Through seminars, debates and 


discussions, lawyers can keep 
informed about their ever-changing 
profession. We also have each year a 
general meeting of sections and 
committees which is held toward the 
beginning of a new administrative 
year. This is normally the first 
meeting of each committee and 
section and one in which plans for the 
year are often mapped out. There are 
13 sections and approximately 60 
committees that carry out Bar 
functions. It is through these sections 
and committees that the voluntary 


membership do the work of The. 


involved in sponsoring legislation, 


Florida Bar. These groups are 
publishing newsletters, and co- 
sponsoring CLE courses and 
seminars to help members stay 
current with the law. There are four 
Bar staff members, each serving 
several sections and committees, 
who coordinate all the meetings and 
activities of these groups. 

Next month I will attempt to 
explain the use of the remainder of 
your dues dollar and also review 
those programs that fund 
themselves. 


Directory 
Tallahassee, FL 32301 


Name 


THE FLORIDA BAR 
DIRECTORY 


Does your secretary need a copy? Does your 
librarian need a copy? To order EXTRA copies of 
the 1980 Florida Bar Journal Directory send $6.24 
for each copy needed to: 


The Florida Bar Journal 


Address 


City 


Number of Copies 


State 


Zip 


Amount enclosed $ 


price—$12 plus tax.) 


(Members of Florida Bar and state officials may order copies 
at half price—$6 a copy plus tax. All others must pay the full 
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CONDOMINIUMS — THE LAW IN FLORIDA 
By John W. Van Doren 


Condominiums are an increasingly popular and important type of residential 
ownership in Florida, and this new work fills the gap in the legal literature on the 
subject. 

Lawyers who must become instant experts on the legal implications of 
condominium ownership will find Condominiums an invaluable source of quick 
information. It provides answers to questions on the functions of the association, 
rights and duties of owners, responsibilities of developers, state and federal 


regulations, conversions, class actions, time sharing, tax consequences, and much 
more. 


THE Fe] HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross, Georgia 30071 * (404) 447-9150 
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FEDERAL TAX PLANNING 
FOR VACATION HOMES & CONDOMINIUMS 
By Richard C. Bristow, Craig G. Dalton, Jr.,& Edsel F. Matthews 


A one-stop sourcebook on the tax implications of investing in vacation homes 
and condominiums. 

Federal income tax laws and regulations which affect this type of investment are 
examined in detail with particular emphasis on how to buy, sell and operate such 
property profitably. 

Topics covered include conversion of personal residence to rental property, 
condominium conversion, depreciation, investment tax credits, and residential 
energy credits. 


THE Fe] HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross, Georgia 30071 * (404) 447-9150 


Clip out coupon, attach to order 


i 
| Buy Federal Tax Planning for Vacation Homes and 

| Condominiums for $29.95 and Condominiums — The Law in 
| 


Florida for $16.95, $3.00 off with this coupon. 
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ver 25 percent of 
Florida’s population 
lives in condominiums 
and the percentage is 
growing. The soaring 
costs of single-family 
detached housing, combined with 
inflation and climbing mortgage 
rates, will assure an_ increasing 
market share for attached housing in 
the foreseeable future. Asa result, the 
deep-seated American dream for a 
single-family home on its own plot of 
land is vanishing. 

This fundamental shift in housing 
has been accompanied by a rise in 
multifamily housing related litiga- 
tion. In fact, over 85 percent of the 
court decisions regarding 
condominiums have been handed 
down in the past five years. In 
addition, Title VI of The Housing 
and Community Development Act 
of 1980 recently was passed by the 
U.S. Congress to protect consumers 
and regulate the practices of condo- 
minium developers. Thus, the time is 
ripe for the Journal to devote an 
entire issue to the many concerns 


affecting condominium owners, 
developers, associations, and their 
lawyers. 


Our issue is divided into four 
sections. The first section explores 
the management problems encoun- 
tered as a result of condominium 
conversions. In the first article, 
Wayne Hyatt discusses the role of the 
national Community Associations 
Institute, a nonprofit membership 
organization of persons interested in 
training and sharing experiences 
about how to create, run or belong to 
a community association. Stanley 
Hauseman’s article, which follows, 
explains the information exchange 
and education programs of a local 
umbrella group, the Florida West 
Coast Condominium Federation. 
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The condo 
conversion craze: 


what’s happening 
in Florida? 


By Stephen E. Nagin 
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The second section provides three 
different perspectives on condomin- 
ium conversions, those of a 
developer, a buyer, and a city 
official. Architect Joel Channing, 
focusing on the role of the developer, 
stresses the need to maintain direct 
lines of communication with tenants 
to minimize inevitable rumors and 
tensions during conversion. 
Channing explains the importance of 
establishing credibility while main- 
taining the rental income stream as 
conversion unfolds. 

Psychologist Ernest Haggard, 
concentrating on the buyer’s 
concerns, writes about the impact of 
stress that accompanies important 
life changes. The initial shock of 
conversion, the red tape involved in 
financing, the need to readjust one’s 
role from tenant to owner, and the 
loss of friends and neighbors are 
potential problems confronting the 
prospective purchaser. 

Miami Beach city attorney and 
former law professor, John Ritter, 
reflecting upon a city official’s 
concerns, considers the impact of 
condominium conversions in a 
market in which there is 
deteriorating housing, rapid 
population growth, and a decline in 
the construction of new rental units. 
Ritter suggests the need for 
conversion moratoriums and _ local 
extension of tenant leases until the 
state provides low-income subsidies, 
or financial incentives for developers 
to construct and maintain rental 
housing. 

The third section is comprised of 
eight articles explaining different 
legal considerations for condomin- 
ium practice. In the first article, Brian 
Sherr summarizes and explains the 
Roth Act, which was passed by the 
Florida Legislature last year. Its 
stringent notice and rental extension 


requirements, right of first refusal 
provisions, and disclosure and 
certification requirements are 
covered. The author also looks at 
“converter reserve accounts,’ a novel 
feature of the Act, and suggests that 
these need to be clarified by the legis- 
lature, this year. 

The person to whom the Bar owes 
its greatest thanks for this issue is our 
next author, Miles Shlopack. From 
his initial suggestion, over a year ago, 
the Journal staff expanded, designed 
and edited the magazine you are now 
reading. In his article on the similar- 
ities and differences between condo- 
miniums and cooperatives, Shlopack 
compares Florida and New York and 
explains why the former jurisdiction 
has so few cooperatives and the latter 


jurisdiction has so many. 
Cooperatives are an_ interesting 
option for Florida developers, 


according to Shlopack. 

Gary Poliakoff, in the next article, 
describes the role and responsibilities 
of an attorney in advising a condo- 
minium association. “A hero one day, 
a scapegoat the next,” is the way the 
association attorney will be viewed 
by his clients, according to Poliakoff. 
Tom Davis, Jr., next looks at interval 
ownership. He explores the 
formidable interplay between 
Florida’s vacation time-sharing rules, 
state and federal securities laws and 
land sales laws, real estate licensing 
laws, usury laws, tax laws and local 
ordinances. 

A myriad of planning possibilities 
and pitfalls confront the attorney 
who seeks to minimize income taxes 
when converting rental units to avoid 
the imputation of gain on contracts 
sold by a wholly-owned corporation. 
The next article, by David 
Richardson, discusses various 
techniques to reduce the owner’s tax 
cost on conversion to condominium. 


Next, Rod Tennyson and David St. 
John explore developments in 
condominium construction defect 
litigation, including the types of 
actions and defenses that have arisen 
in Florida cases. They conclude by 
exhorting the legislature to consider a 
mandatory construction defect 
insurance program along’ with 
arbitration. 

Rick DeBoest’s article, which 
follows, discusses the wisdom of a 
“legislatively mandated sinking 
fund” for capital improvements and 
deferred maintenance expenses, 
required unless a majority of the 
members of an association elect to 
reduce or eliminate their mandatory 
reserve. The concluding article in this 
section, by Mike Hyman, concerns 
structuring the “buy-out” of a long- 
term recreational lease. Hyman 
considers various alternatives 
including methods to “sanitize” the 
lessor, determine a price for the buy- 
out, and handle class action notifi- 
cation. 

The final section looks at 
government considerations. Author 
Faye Mayberry traces the history of 
the Division of Florida Land Sales 
and Condominiums. Her discussion 
about the Bureau of Condominiums 
places in perspective the various 
filing requirements mentioned by 
other writers in this issue of the 
Journal. The next writer, Jeff 
Andrews, explains the need for 
simplicity and flexibility in any 
model statute regulating common 
interest communities. Andrews, who 
was Mayberry’s predecessor at the 
Division in Tallahassee, believes that 
Florida has evolved to the point that 
standardized condominium 
documents and bylaws ought to 
replace the present scheme. 

In their article on recent legisla- 
tion—the final writing in this issue— 
state representative Barry Kutun, 
joined by Robert Krantz and Richard 
Blinderman, consider the protections 
afforded tenants, owners, and 
developers by the Roth Act. 

Our thanks to the many authors for 
their time and for their interest in the 


Journal. 
STEPHEN E.. NAGIN 


Guest Editor 


Stephen E. Nagin is an antitrust lawyer with 
the Federal Trade Commission and a specially 
appointed assistant United States attorney for 
the District of Columbia. He is a member of 
the Journal/News Editorial Board and serves 
as editor of this special issue. His views are not 
meant to reflect those of either the FTC or the 
Department of Justice. 


Need a Legal Assistant? 


Meet LAWTOMATI 


ON 
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Let us introduce you to LAWTOMATION—the computer system designed ex- 
clusively for the small to medium size law firm. LAWTOMATION’S key 
qualifications will provide you with the outstanding legal assistance you've 
been looking for. 


LAWTOMATION is 
KNOWLEDGEABLE 

Keeps track of every client, every due 

date, every Statute of Limitations, and 

tells you when action should be taken. 


LAWTOMATION is 

ORGANIZED 
Trust accounting and financial ledgers 
updated instantaneously with every 
disbursement or deposit. Daily diary 
and tickler system to smooth the work 
flow. 


LAWTOMATION is 

PROFICIENT 
Timekeeping made easy with accurate 
and detailed client bills in the mail on 
your deadline date. Summary manage- 
ment reports on everything affecting 
the profitability of your practice. 


LAWTOMATION is 
PRODUCTIVE 

Prepares real estate settlements, wills, 
contracts, pleadings and other word- 
processing applications. Computes 
and prints a RESPA settlement form in 
60 seconds. Opens and closes case 
files. 


The LAWTOMATION legal assistant 
has undergone three years of training 
by a team of practicing attorneys and 
computer specialists. It will join your 
staff with over twenty law office pro- 
grams as a standard operating system. 


LAWTOMATION frees the attorney and 
paralegal to serve a greater number of 
clients as well as to increase services 
to existing clients. 


And the best news about this legal 
assistant is that it reports to work at a 
very modest and affordable cost. 


To meet LAWTOMATION, contact us 
by phone or mail and we'll arrange an 
interview. 


Our local dealer: 


Business Administrative Services, Inc. 
P.O. Box 1917 

Deland, Florida 32720 

(904) 734-8392 


FEATURING VECTOR COMPUTERS 


Arbitron Building 

312 Marshall Avenue 
Laurel, Maryland 20810 


Washington, D.C. (301) 953-2033 
Baltimore (301) 792-2033 
Outside Maryland (800) 638-1283 
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Talk 


We could easily te!l you that our 
word processor will do the job 
better, faster and more 
economically than any product TO FIT any size 
on the market. And it’s true. Micon 2004 

We could further claim that 
Micom’s text editing 
Capabilities are unequaled. And 
it’s true. 

Or we could brag that our 
staff's technical expertise is 
unparalleled. That’s true, too. 

But we both know that 
talk is cheap. So don’t 
take our word for it. Give 
us a Call. Let us show 
you how we can save 
you money. 


FLORIDA’S WORD 
PROCESSING LEADER 


WANT TO KNOW MORE? 
Let me hear from you! I'm Robert Stuart, General Manager of the Office 
Systems Division, George Stuart, Inc. I'll be glad to give you all the facts 
about Micom, the world's most advanced word processing system. 


Name. 
Organization 
Address 
City. State 
Phone. 


GEORGE STUART, INC. it 
Office Systems’ Division, 133 East Robinson Street 6 
Orlando, Florida 32801305) 843-7700 


Seria 
™ 


Need more information? Call Toll-Free in Florida 1-800-432-2791 


Orlando Tampa/St. Petersburg Miami/Ft. Lauderdale Jacksonville Tallahassee Gainesville 
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The Condominium Movement: 


The Community 
Associations 
Institute 


By Wayne S. Hyatt 


“Through its programs, publications, 
workshops, and public policy activities, 
the Community Associations Institute 
has remained true to its 

basic charge: to improve 

the overall process 

of creating and op- 

erating community 

associations.” 


“4 America is experiencing 
an explosive growth 
in residential common 
interest communities— 
condominium and clus- 
ter housing—with a 

corresponding growth 
in the number of homeowners’ asso- 
ciations. In 1962, according to an 
Urban Land Institute study, there 
were barely 500 residential develop- 
ments in existence in this country 
which required owners to become 
part of an owners’ association for the 
purpose of maintaining certain 
common property and enforcing 
certain rules and restrictions. By 
1970, that number had grown to over 
14,000. By 1974, common interest 
communities and their associations 
were developing at a rate of more 
than 2,000 projects per year. At the 
end of 1980, it is estimated that there 
are more than 45,000 community 
association developments in 
existence in the United States. 

In the winter of 1973, the National 
Association of Home Builders and 
the Urban Land Institute, with 
financial support from the United 
States League of Savings Associa- 
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The Condominium Movemen 


tions and the Veterans Administra- 
tion, created the Community 
Associations Institute (CAI). 
Recognizing that the rate of growth 
of the community association was 
truly phenomenal, CAI was created 
as a neutral, nonprofit membership 
organization representing the 
practitioners, professionals and 
consumers involved in creating, 
operating, managing and governing 
condominium and homeowner 
groups. CAI’s one advocacy position 
is to foster training programs, 
research, educational offerings, 
books, pamphlets, newsletters and 
other printed material—all designed 
to improve the process of creating, 
running or belonging to a community 
association. 

Five interest groups are 
represented in the membership of 
CAI: (1) builders and developers; (2) 
local and state public officials 
involved with regulating the 
development of multi-family 
residential projects; (3) lenders, 
attorneys, accountants, insurance 
specialists and other professionals 
who serve the builder and 


Wayne S. Hyatt is a partner in the Atlanta 
and Washington, D.C., firm of Hyatt & 
Rhoads. He received his B.A. and J.D. degrees 
from Vanderbilt University. Hyatt is founder 
and past president of the Georgia Association 
of Condominium Owners and member of the 
board of trustees and past president of 
Community Associations Institute of 
Washington, D.C. He was an advisor to the 
Special Committee on a Uniform 
Condominium Act and to the Uniform 
Planned Community Act Committee of the 
National Conference of Commissioners on 
Uniform State Laws. He is also a member of 
the ALI-ABA Condominiums and PUD’s 
faculty. He has written numerous articles on 
condominiums and is co-editor of the 


“Community Association Law Reporter.” 
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community association; (4) the 
property managers retained by 
associations; and (5) homeowners 
who serve on the boards of directors 
of the owners’ associations. A unique 
feature of CAI’s structure is that each 
of these five interest groups is 
represented in equal balance in all 
Institute committees, policy-making 
groups and on the national board of 
trustees. On those occasions when 
CAI finds it necessary to develop a 
position on a public policy issue, a 
majority of each of the five interest 
groups must concur or no position 
may be taken. An example of an 
Institute position is the recent call to 
eliminate conflicting requirements 
for legal documents among federal 
financing agencies (FHA, VA, etc.). 
The results of this effort will 
probably be announced in the very 
near future. 

From a core of 300 members, CAI 
now represents some 4,000 organiza- 
tions and professionals. Membership 
in the Institute is broadly based 
throughout the United States, with an 
increasing number of Canadians. 
Local chapters, franchised by the 
national office in Washington, 
provide services and information in 
29 metropolitan areas. Four chapters 
are located in Florida to date. 


Institute programs 


CAI’s primary business is to 
provide a_ variety of “how-to” 
publications and programs to its 
members. All members receive CAI 
News, the Institute’s monthly 
newsletter. Articles in the News 
include summaries of recent legal 
and legislative developments; in- 
depth analyses of new techniques, 
procedures, and products that have 
been employed in community 
associations, and general news of the 
Institute and chapters. 

Since January 1978, the Institute 
has published a second monthly 
newsletter, which is mailed to a select 
group of members and subscribers. 
This periodical, the Community 
Association Law Reporter, details 
the latest developments in case law 
and legislation affecting community 
associations. A sizeable body of case 
law citations has now been 
accumulated. Editors of the Law 
Reporter are James G. Vaughter and 
Robert A. Wittie, attorneys with Hill, 


Christopher and Phillips, P.C., in 
Washington, D.C. and myself. The 
Institute regularly conducts detailed 
workshops on recent case law 
developments. These workshops are 
designed to minimize an attorney’s 
trips to court to resolve disputes 
involving a community association. 


A fairly recent addition to the 
Institute’s publishing program is the 
Practitioners Council. (A practitioner 
is any professional—attorney, 
developer, manager, accountant— 
who specializes in community 
association work.) This council 
produces monographs for other 
practitioners in the field on topics 
ranging from selecting a 
management company, enforcing 
architectural control provisions, 
assessment collection to the 
transition from developer control. 
These GAP Reports (Guide for 
Association Practitioners) offer case 
studies, sample forms, detailed 
guidelines, and a discussion of the 
pros and cons of various techniques 
and approaches. Eight GAP Reports 
have been issued to date and it is 
expected that the Practitioners 
Council will continue to issue reports 
at the rate of four per year. 


Through its volunteer member 
resources, CAI has developed a 
series of other publications, 
including booklets, handbooks and 
special reports. Creating a 
Community Association: The 
Developer's Role in Condominium 
and Homeowner Associations; 
Managing a Successful Community 
Association; Financial Management 
of Condominium and Homeowner 
Associations; Community Associa- 
tions: A Guide for Public Officials; 
and Associations and the IRS are 
samples of other Institute publica- 
tions. 

While the Institute’s publishing 
program is essential to its goal of 
providing educational opportunities 
for practitioners and homeowners, 
the areas of greatest concentration in 
the last few years has been in training 
programs. Two major programs are 
currently offered. The Leadership 
Training Program (LTP) is an 18- 
hour course, with an examination and 
a diploma, specifically tailored to 
meet the needs of homeowners who 
serve on their associations’ boards of 
directors. The course manual covers: 
the role of the board; management 
alternatives; association operations; 
finances; budgeting and reserves; 


maintaining the common elements; 
communications; risks and liabilities; 
insurance; use regulations; and archi- 
tectural control. 

The second major training 
program is designed for the 
association manager. Nearly two- 
thirds of all condominium and 
homeowner associations require the 
services of professional manage- 
ment. That a manager is versed in the 
basic principles of property manage- 
ment does not mean he is prepared to 
effectively manage a community 
association. The Institute’s 120-hour 
Professional Management Develop- 
ment Program is offered in five 
modules of two and one-half days 
each. The five course areas are: legal 
basis for community associations; 
communications and meetings, 
operations; asset protection, and 
management practices. Upon 
completing the course material and 
passing a comprehensive examina- 
tion, the candidate is eligible to go on 
to a more advanced designation 
program. 

In adopting these two training 
programs, the Institute recognized 
the immediate need in the field of 


We specialize in 


documentation and charts. 


locating missing and unknown heirs: 


Heirs to estates, heirs to trusts, beneficiaries, 
legatees, witnesses and missing people, 
including complete genealogical proof, 


community associations for formal 
training and education. By educating 
homeowners and managers, CAI 
hopes to prevent or at least minimize 
the consequences of mistakes and 
errors and improve the overall 
quality of community life. 


Public policy leadership 


CALI is pleased to have successfully 
taken the lead in several public 
policy areas. First, the Institute has 
long been a champion of improving 
the federal income tax treatment of 
community associations. Faced with 
adverse Internal Revenue Service 
rulings on association taxes, the 
Institute sought corrective legislation 
in Congress—legislation intended to 
obtain a more preferred position for 
associations in filing their income tax 
returns. Though the Institute was 
successful in obtaining such legisla- 
tion through the Tax Reform Act of 
1976, we continue to pressure for a 
lower overall tax rate for 
associations. 

CAI has also played a significant 
role on the committees drafting the 
Uniform Condominium Act, the 
Uniform Planned Communities Act 


Private Investigative 
Services 


(OVER TWO DECADES OF EXPERIENCE) 


COLOR VIDEOTAPE AVAILABLE FOR INSTANT 
PLAYBACK ON SURVEILLANCES AND DEPOSITIONS 


and the Uniform Cooperative 
Housings Act. CAI has developed 
programs to educate members on the 
applications of the Uniform 
Condominium Act and encouraged 
those states where such legislation 
would be appropriate to adopt the 
Act. While the UCA is not 
appropriate for every state, 
particularly for a state such as Florida 
which has substantially modified 
early generation statutes, CAI does 
view it as a major step forward in the 
majority of states which still operate 
under archaic legislative enabling 
provisions. 

Through its programs, publica- 
tions, workshops, and public policy 
activities, the Community 
Associations Institute has remained 
true to its basic charge: to improve 
the overall process of creating and 
operating community associations. 
As an ever greater percentage of new 
housing developments involve 
homeowner associations, the publi- 
cations, programs and _ technical 
services offered by the Institute will 
become increasingly important to 
the long-term success of 
condominium and cluster housing. o 


We conduct 


© Marital matters — custody 
¢ Criminal and Civil Cases 
© Workmen’s Compensation 
© Medical Malpractice 

Surveillances 


comprehensive investigations including: 


Our method of operation complies with 
Florida Bar Professional Ethics Opinion 77-8 
and we are licensed by the state of Florida 
FSS Ch. 493, bonded and insured. 
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Offices and correspondents throughout the 
United States and Europe. 


LOCATERS 
INTERNATIONAL 


Corporate Headquarters 
1470 Gene Street @ Winter Park, FL 32789 
Phone (305) 831-2000 
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The Condominium Movement: 


The condominium 


umbrella 
organization 


By Stanley R. Hauseman 


hen, in 1972, upon the 
advice of doctors I quit 
an active business life 
and moved to a condo- 
minium on_ beautiful 
Siesta Key off £arasota 
it should have come as no surprise to 


“A very real problem in Florida is the 
great volume of laws proposed by 
legislators at the insistence of 


constituents who are concerned with would 
“ube: immediately be completely 

some special problem within their own immersed in condominium affairs. A 
condominiums and which should be chronic ulcer patient just can’t turn 

° off the engine and park. 

handled by an amendment to their our 
bylaws rather than a general law directors, I was stunned by the 
affecting everyone. Someone has to number and complexity of problems 
. 7 there were to solve—almost all of 

oppose the adoption of these ill- them in areas in which the board 
considered proposals.” members either individually or 


collectively enjoyed no expertise 
whatever. There we were, an 
insurance broker, an economist, an 
ex-IRS accountant, a former 
steamship passenger agent and an 
insurance lawyer (myself) suddenly 
confronted with all the headaches of 
managing 30-odd acres of lawns and 
; shrubs, buildings varying from 
story towers, encompassing 267 
living units, two swimming pools, a 
$100,000 clubhouse and separate 
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lounge—in a land and climate of 
which we virtually knew nothing and 
with no ready source of information. 

It finally occurred to us that we 
were not alone in our predicament. 
With this in mind I invited officers of 
four or five neighboring 
condominiums to sit down with me, 
and upon doing so, we all discovered 
that each of us had some helpful 
information to share with one 
another. So productive was the 
meeting that we could come to no 
other conclusion than that a larger 
and more permanent organization 
had to be formed. This was the origin 
of the Siesta Key Condominium 
Council «which now counts some 50 
or more condos as members, 


including a few from the mainland 
that asked to become associated. 


Services performed 


It is in this area of mutual sharing of 
information that the “umbrella 
organization” can be of most service 
to its member condominiums. 
During our very brief organizational 
effort I was once asked what 
problems we proposed to help solve. 
In a few minutes I quickly jotted 
down some 56 widely diverse 
problem areas. Among them were: 
termite-control and _ prevention; 
selection of counsel and accountants; 
benefits for employees; common 
difficulties with rental operations; 
operation of social programs; roof 
care and maintenance; handling of 
insurance deductibles; preparing a 
budget; cable TV contracts and 
alternatives; recreation leases and 
what to do about them; maintenance 
of wells and sprinkler systems; paints 
and painting schedules; enforcement 
of rules; hurricanes; and many more. 
There is nothing unusual about this 
list other than the astonishing amount 
the typical board of directors has to 
learn. 

And so we started our information 
education sessions, calling on experts 
whenever we could. More and more 
we discovered that as we grew and 
learned, most of our answers came 
from within our own group, usually 
‘in the course of informal discussions 
before, during and after our formal 
meetings. One of the most valuable 
aids to condominium operation that 
came out of these sessions had to do 
with the exchange of information 
about suppliers of goods and 
services. Each learned from the 
experience of the others. 

One of our members had a 


substantial painting job to be done 
and received bids ranging from 
$13,000 to $32,000. It was decided to 
discuss the matter with the low 
bidder with the result that he 
reduced his bid to $8000. Then the 
member took another look and 
concluded that using his own 
employees, the job could be done for 
between $3500 and $4000. That story, 
related to directors from 40 or 50 
other condominiums proved better 
than any lecturer ever could the 
necessity for proper specifications 
and a proper analysis of bids by 
someone skilled in such matters. 
Reliable roofers; attorneys 
knowledgeable in condominium law 
and willing to represent condo- 
minium associations on a reasonable 
fee basis and whose clientele does 


_ hot consist exclusively of developers; 


banks; contractors; insurance agents 
who are underwriters experienced in 
insuring condominiums; account- 
ants; reliable plumbers; electricians; 
painting contractors; and other 
tradesmen are all hard to find. The 
umbrella association provides the 
knowledge and the means of 
communication. 


Most directors are eager for 
someone to keep them advised of 
changes and advances in the law 
relating to condominiums. In an 
effort to meet this need, the Siesta 
Key Condominium Council 
subscribed to the advance sheets of 
the Southern Reporter and all cases 
involving condominiums, significant 
or otherwise, decided by the Florida 
courts of appeal, the Florida 
Supreme Court and the Fifth Circuit 
Court of Appeals are reviewed, 
analyzed and reported in laymen’s 
language for the benefit of our 
members. 

In the summer of 1977, the decision 
of the Court of Appeals for the 
Fourth District in the White Egret! 
case, holding child restrictions an 
unconstitutional restriction on an 
owner’s right to marry and procreate, 
was trumpeted throughout all the 
news media including the national 
evening television news. The 
decision was anathema to thousands 
of our owners who specifically chose 
their units in search of quiet 
enjoyment of their remaining years. 
Through our legal newsletter we 
were able to quell their hysteria by 
pointing out that in the light of the 
Coquina Club? case, such restrictions 
were still right and proper at least in 
the Second District and that indeed 


they had been held constitutional in 
other courts in other states. In this 
way we were able to calm the fears of 
those older residents who otherwise 
saw their hopes of a serene golden 
retirement slipping down the drain. 
The affirmation of our views by the 
Florida Supreme Court, finding that 
the older generation had the right to 
select the type of community in 
which they wished to live out their 
days, yielded great satisfaction.’ 

In the course of our mutual 
investigation of insurance markets 
we compared our needs for 
hospitalization coverage for the 
employees of our several 
condominiums, many of which had 
too few workers to qualify for group 
rates. We then worked out a group 
plan with liberal benefits placed with 
a responsible insurance carrier for 
the employees of all condominiums 
wishing to participate. It was an 
economical and gratifying solution to 
a vexing problem made possible only 
through membership in the umbrella 
organization. We are now exploring 
the possibility of a group retirement 
plan. 

As the exchange of information 
continued with the development of 
the council, we became more and 
more aware of the need to stand 
together united in our relations with 
local governments. Any careful 


Stanley R. Hauseman, Siesta Key, graduated 
from Northwestern University School of Law 
in 1934 and spent most of his professional and 
business career with Continental Casualty 
Company as claims attorney and trial counsel. 
Hauseman retired in 1972 and has since served 
as president of the Siesta Key Condominium 
Council and president of the Florida West 
Coast Condominium Federation. He is author 
of “Legal Letter,” a newsletter reviewing all 
Florida cases involving condominiums, and 
writer of a weekly newspaper column on 
condominium affairs. He also teaches a course 
on condominium management at Manatee 
Junior College. 
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The Condominium Movement 


observer will quickly recognize that 
at all levels of city, county and state 
government, mayors, commissioners, 
legislators and judges give every 
appearance of being prejudiced by 
tradition, heredity and background 
in favor of the single-family home 
owner. Commercial establishments 
have long expected to pay a greater 
share of taxes and disproportionately 
higher utility rates and suffer other 
discriminations in favor of the 
individual homeowner. Govern- 
mental bodies now seem unable to 
conceive of condominiums as groups 
of small homeowners. 

I am reminded somewhat of a 
comment that appeared back in 
World War II on the Army’s use of 
the word “personnel.” Personnel do 
not eat, they consume. One never sits 
down and visits with personnel, one 
contacts them. Personnel do not ride, 
they are transported, etc. Just so with 
condominium unit owners. They are 
regarded as a mass when it comes to 
water rates or garbage collection 
rates. They are not recognized for 
what they truly are—a group of 
individuals who seek through 
economies to enjoy a higher standard 
of living than they might otherwise 
be able to afford. 

It was with such a background that 
the condominiums on Siesta Key 
joined together through their council 
and won equitable water and sewer 
rates. They were able to demonstrate 
to the county commissioners that the 
cost to supply them with service was 
substantially less than the cost to 
serve an equal number of single- 
family dwellings. Rates were 
adjusted accordingly. 

A need for such recognition also 


Expert Testimony 
in 
Criminology-Police Operations 
Security Administration 
Jail Management 


Expert testimony for plaintiff or defense in 
litigation arising out of police action/conduct, 
jail incidents and negligence involving physical 
security of premises and security guards. 
Qualified in arbitrations, special master 
proceedings, civil service hearings, workman’s 
compensation court, circuit court and federal 
district court. 


Dr. William J. Bopp 
5066 N.W. 3rd Ave. 
Boca Raton, FL 33431 
(305) 395-4830 
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exists in matters of trash and garbage 
collection but the road will be hard 
and rough in the light of City of New 
Smyrna Beach v. Fish, 384 So.2d 
1272, July 17, 1980. Perhaps 
considering their voting strength, 
relief for the condominiums will 
have to be sought in the legislature. 


Strength through organization 


All of which brings us to the next 
step in our development. We had 
learned that there were other 
organizations similar to the Siesta 
Key Condominium Council nearby 
and soon began informal luncheon 
meetings with officers of the several 
groups. We quickly became aware of 
other problems and other solutions 
which we were able to pass back to 
our members. More importantly, we 
became cognizant of the need to seek 
remedies in the legislature and the 
need to know more about the 
operations of the Division of Land 
Sales and Condominiums. 

The natural result was the 
formation of the Florida West Coast 
Condominium Federation, which 
through its constituent organizations 
now represents hundreds of 
condominium associations and 
thousands of unit owners. Once a 
month representatives sit down 
together to discuss political, 
economic and governmental 
problems and potential solutions. 
Through the federation we have 
been able to initiate and maintain a 
mutually profitable liaison with 
condominium authorities in 
Tallahassee. We learn from them and 
our relationship enables us to present 
the unit owner’s views to them. 

Each year we sit down with our 
representatives in the legislature and 
indicate what new legislation we 
feel is needed. It might be of 
considerable interest to note that we 
do not recommend very much in the 
way of change. In point of fact 
perhaps our greatest contribution 
comes in another way. 


Review legislation 


As the enormous number of bills 
are tossed in the hopper in 
Tallahassee each year we obtain 
copies and a group of 10 or 12 of our 
most knowledgeable directors 
carefully analyzes each one. A letter 
is then directed to each member of 
our legislative delegation containing 


our recommendations and a succinct 
explanation of our position with 
respect to each bill based on our 
collective experience. A very real 
problem in Florida is the great 
volume of laws proposed by 
legislators at the insistence of 
constituents who are concerned with 
some special problem within their 
own condominiums and which 
should be handled by an amendment 
to their bylaws rather than a general 
law affecting everyone. Someone has 
to oppose the adoption of these ill- 
considered proposals. 

Since seemingly almost no one in 
the executive, legislative or judicial 
branch of government has ever lived 
in or served as a director of a 
condominium, we deem this one of 
our greatest services to the legislature 
and to the condominium community. 
Copies of our recommendations go 
to the Bureau of Condominiums and 
to other umbrella organizations with 
which we maintain informal 
communications throughout the state 
and that have demonstrated an 
interest in our views. 

There are a number of other 
umbrella organizations in other parts 
of Florida, some much larger than 
the FWCCF. One or two have been 
bound closely together through their 
common interest in recreation and 
land leases, an issue not of such great 
importance in our immediate area. 
Others find their common bond in 
the conduct of broad educational 
programs. 


One such group, The Treasure 
Coast Condominium Association 
headquartered in Stuart, has heavy 
input into the legislative process. 
More importantly, it has a splendid 
educational program which includes 
frequent seminars and_ regular 
special sessions oriented toward the 
education of newly elected directors 
and the problems inherent in the 
transfer of association control from 
developer to unit owners. Because of 
the enormous popularity of its 
programs, TCCA has had to break 
down its operations into a half-dozen 
chapters. Their success is amazing. 

The Federation of Longboat Key 
Condominiums, one of the Florida 
West Coast’s constituent organiza- 
tions, has instituted a series of 
biweekly educational seminars open 
to all unit owners dealing with every 
aspect of condominium operations. 

In the fall of 1980, the Florida West 
Coast Condominium Federation 
began consideration of a plan io 
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provide people experienced in 
condominium affairs to investigate 
complaints of unit owners against 
their association. Experience 
indicates that the basis of many such 
complaints lies in a failure of 
communication on the one hand or 
simple unawareness of the law on the 
other. It is hoped that the offer of a 
voluntary unbiased mediator will 
serve to ease friction and eliminate 
the filing of formal complaints or 
potential litigation. 


Advantages great 


The advantages of the umbrella 
organization are so great that it is 
difficult to understand why they do 
not exist everywhere. The 
organization is simple and takes only 
interested people and a minimum of 
effort. Typically, each condominium 
association is represented at 
meetings of the organization by one 
or more delegates or alternates who 
need not be directors but who should 
report regularly to their boards the 
information they obtain. They 
should be people who are aware of 
problem areas within their own 
condominiums and the resolution of 
those problems. 

Dues should be modest, sufficient 
only to cover mailing and the costs of 
reproducing materials to be 
distributed. Wide distribution of 
detailed minutes may provide ample 
dissemination of information. 

Finally, through these organiza- 
tions owners of condominiums are 
beginning to make their weight felt at 
the ballot box. Owners are informed 
of the issues and the stands of 
candidates in a way never 
undertaken by the news media. In 
Sarasota County the several 
condominum umbrella organizations 
had a major impact on the defeat of 
the proposed two percent resort tax. 
In the 1980 elections, without 
specifically endorsing any local 
candidates, there is no question but 
that the issues were illuminated in a 
way that made it clear where lay the 
best interests of the community. With 
an estimated 700,000 units in Florida 
and the number growing rapidly, the 
effect on statewide elections is 
bound to be enormous in the future. 
The umbrella organizations will lead 
the way. o 

' Franklin v. White Egret Condominium 
Inc., 358 So.2d 1084 (Fla. 4th D.C.A. 1977). 

2 Coquina Club, Inc. v. Mantz, 342 So.2d 
112 (Fla. 2d D.C.A. 1977). 


3 White Egret Condominium, Inc. v. Frank- 
lin, 379 So.2d 346 (Fla. 1979). 


...in the fourth annual article 
writing contest of The Florida 
Bar Journal. Articles to be 
considered will be those pub- 
lished in the Journal between 
May 1980 and April 1981. 
First place cash awards of 
$200 and plaques will be pre- 
sented at the annual conven- 
tion of The Florida Bar in June 
1981. Honorable mention 
plaques will also be presented 
to authors in three categories: 
e Practical “how to do it” 
discussions 
e General discussions 
e Specialized columns spon- 
sored by sections and com- 
mittees of the Bar 


Members of the Journal Edi- 


You could be a winner. . . 


torial Board will judge articles 
on basis of content, clarity, ac- 
curacy and usefulness. 

No special entry form is 
needed. The only requirement 
is to submit an article for re- 
view by the Editorial Board, 
and if published, it will be con- 
sidered in the competition. 

Authors may submit articles 
for possible publication in the 
Journal by sending manu- 
scripts not exceeding 15 
double-spaced lettersize 
pages to Managing Editor, 
The Florida Bar Journal, 
Tallahassee, Florida 32301. 
Specialized columns will be 
submitted to the section or 
committee editor for consider- 
ation of publication. 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


1317 Poinciana Ave. 
FORT MYERS, FL 33901 
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(813)334-0810 
If no ans. call (813)334-1338 
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CORPORATION INFORMATION SERVICES, INC. 


Florida’s Capital Paralegal Service Company Pulse 


Research Assoc. 


We are beginning our sixth year this month and are 
proud of the subscribing members who, through the 
past five years, have made our service NUMBER ONE 
in Florida. 


OUR ONLY BUSINESS IS SERVING THE 
LEGAL PROFESSION AND THE BANKING AND 
FINANCIAL COMMUNITIES. 


We specialize in CORPORATE and UNIFORM 
COMMERCIAL CODE, however, we will file or 
retrieve any document of public record in Tallahassee. 
We also have correspondents in 15 other states across 
the Nation. 


To effect same-day service on UCC filings, send 
your filings to C.I.S., and they will be filed the day 
received in our office. Also, to cut costly delays on 
UCC searches by mail, call your search requests to us 
and have your search called back and mailed within a 
three-day turnaround time period. 

Inquire about our INSTACORP service where we 
prepare and file new articles of incorporation the same 


day of your request. *InstaCorp is offered exclusively 
to members of The Florida Bar. 


We prepay fees on behalf of our subscribers and 
provide monthly billing. When you need service 
promptly in Tallahassee, call us toll free in Florida. Let 
us expedite your requests and save your firm time and 
money. 


We invite you to call today to place an order or 
discuss the use of our services. 


CORPORATION INFORMATION SERVICES, INC. 


Florida’s First Professional Public Records Research Company 


Toll Free in Florida 1-800-342-8086 


P.O. Box 10329 Telephone 216 S. Duval St., Ste 208 
Tallahassee 32302 904-222-9171 Tallahassee 32301 
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Condominium Conversions: 


A developer’s view 


By Joel B. Channing 


“If the developer is sensitive in his deal- 
ings with existing tenants, if he makes 
his intentions known with a minimum of 
trauma, if he presents the tenants with 
a logical proposition, if he treats them 
with dignity and if he is able to establish 
his own credibility with them, then he 
will have his best chance of succeeding 
in converting the tenants to 
ownership.” 


# As in any real estate 
} development, location 
is a prime considera- 
tion in the evaluation of 
a building’s conversion 
potential, but you 
knew that already. You 


elie know that conversion has been 


such a popular issue for politicians 
that many punitive laws have been 
passed which greatly affect the cost 
and feasibility of conversion. Don't 
commit to any project without being 
fully informed on the status of 
current and pending laws. Many 
people were unpleasantly surprised 
when the Roth Act was signed into 
effect one day early. 

More than any other real estate 
activity, condominium conversion is 
a people business. There is a 
potential built-in market for the units 
in virtually every project. Evaluation 
of and dealing with existing tenants 
are among the most important 
aspects of a successful conversion. 
Even before ordering a market 
study, the developer's key personnel 
should spend as much time as 
possible on the premises and get to 
know as many of the tenants as 
possible. This can aid immeasurably 
in the creation of a sales campaign 
that is tailored to the tastes and needs 
of the tenants. If the tenants appear 
financially able to buy their apart- 
ments and if they've reasonably 
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Condominium Conversion 


happy with the project, or if we feel 
that we can overcome previous 
management problems responsible 
for present dissatisfaction, then we 
generally anticipate a minimum 50 
percent conversion ratio of renters 
who will purchase their apartments. 

While evaluating existing tenants, 
keep in mind that people will rent an 
apartment that they would not 
necessarily want to purchase. For 
example, a rough downtown 
neighborhood might not deter a 
renter, but the same person might not 
consider buying. In a case like this, 
budgeting for tight (and visible) 
security measures can make a 
difference. 


Evaluate structural problems 


You must carefully evaluate the 
structure of a building as well as its 
history for evidence of problems. 
Certain types of cracks are quite 
normal and acceptable. Others may 
be evidence of serious problems. You 
have a legal as well as moral obliga- 
tion to disclose to your buyers what it 
is you are selling them. The old rule 
of caveat emptor doesn’t seem to 


Joel B. Channing is president of Channing 
Corporation, a Miami-based real estate 
development, architectural, engineering and 
general contracting company. He isa member 
of the State of Florida Condominium 
Advisory Board, the Advisory Board of the 
South Florida Chapter of the Community 
Associations Institute, and the Legislative 
Committee of the Florida Home Builders 
Association. He graduated cum laude from the 
University of Florida School of Architecture. 
His post-graduate studies were done at the 
M.1.T. Graduate School of Architecture and 
the University of Miami Graduate School of 
Engineering. 
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pertain in our consumer oriented 
society. Besides, your tenants are 
probably more acquainted with the 
problems of the building than you 
and they will want to know exactly 
how you propose to correct them. 
Furthermore, you will find that your 
end lenders are also concerned and 
they will probably insist on a 
thorough engineering review of the 
building. In the words of a local 
lender “you guys are in and out ina 
year or two, we have to live with it 
for 29 years.” 

Consider the possibility of 
renovating the interior spaces. For 
example: combining of smaller units 
into larger ones, subdivision of larger 
units into smaller ones, or upper and 
lower units into townhouse type 
units. In a price conscious market you 
may want to convert all available 
space into dwelling units. Buyers 
may need more storage space than 
renters, so consider building more 
storage space at this time. 

Check out the zoning as it was 
when the building was built. For 
example, it is common to find 
buildings where required parking 
spaces may have been converted to 
other uses. 


Make cash flow analysis 


When evaluating the profitability 
of a condominium conversion, there 
is no convenient rule of thumb which 
one can apply as in a new construc- 
tion project. There are just too many 
variables. The only way to properly 
evaluate a conversion is through a 
detailed cash flow analysis. We do 
these for every project we consider. 
Each study requires considerable 
time and effort, and we normally go 
through many studies before arriving 
at a final budget. 

Among the main elements of a 
conversion cash flow analysis we rely 
heavily on the results of our personal 
tenant contacts as well as our market 
study for sales forecasts. Projection 
of rental income is part science and 
part educated guess. We have to 
estimate the loss of rents due to the 
loss of tenants who may want to 
vacate their apartments soon after 
the notice of conversion. This exodus 
can be a function of how the tenants 
are treated. 

The interesting thing about sales 
income is how difficult its timing can 


be to predict. In a well-conceived 
new construction project it can 
reasonably be anticipated that by the 
time construction is complete, the 
presale requirement will have been 
met and closings may proceed. In a 
conversion however, presales alone 
will probably trigger the conversion. 

Existing first mortgage financing is 
usually a fixed, non-negotiable item. 
In addition, there may be expensive 
prepayment penalties involved. 
Some mortgages do not allow pre- 
payment at all. Bridge financing 
must also be charted in the cash flow 
analysis and here is where experience 
and creativity really count. 
Establishing the bridge financing 
requirement can be a complicated 
matter because the amount of money 
needed is a function of all of the other 
budget items, most of which can vary 
greatly and are interrelated in many 
ways. 

Common area capital improve- 
ments, common area redecoration 
and apartment decorating 
allowances are large and _ highly 
variable budget items. These will be 
functions of the state of the repair of 
the building and recommendations 
of the market study. Insofar as they 
are definable, the tastes and lifestyles 
of the target market should guide the 
interior designer and _ landscape 
architect in this phase of the project. 

It is desirable to secure end loan 
commitments in today’s tight money 
market and the bridge lender may 
well require it anyway. Estimating 
salaries is complicated in a 
conversion because at any given 
moment there may be sales, rental 
management and condominium 
management personnel doing work 
chargeable to more than one 
account. You will need experienced 
and reputable engineers to inspect 
the building and it is often necessary 
in highrises to secure the services of 
an acoustical engineer. Allocation 
and phasing of advertising and 
promotion expenditures is also 
unique to a conversion. 

There are professional converters 
who may be retained to convert a 
building for the owner and the 
amount and structuring of their 
compensation can vary greatly. 

If you are lucky enough to have a 
building that is in good shape and 
does not really need much work, you 
may still want to redesign the 
common areas so they will relate 
more directly to your market. If the 
existing amenity package is 
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insufficient for a condominium, it 
may be necessary to convert existing 
apartments into a recreation room, 
coffee shop, etc. Racquetball and 
platform tennis are popular today 


and should be considered in 
situations where space is at a 
premium. 


Four objectives before beginning 


When a developer manages an 
apartment building prior to 
commencement of a conversion sales 
campaign, there are four objectives 
to which he should direct his atten- 
tion. 

The first objective is the opening 
and maintenance of direct lines of 
communication between the 
developer and the tenants. It is 
important to get to know the tenants. 
Who are the social leaders? The 
followers? The militants? This is a 
time of verifying how closely the 
tenants conform to the theoretical 
market profile. Maybe a modifica- 
tion of marketing strategy is in order. 
We give all tenants the home 
telephone number of our executives 
and key employees. We _ have 
decided that, even though people 
sometimes abuse this gesture, we 
must stay close to our grassroots: we 
want to be the first to hear about 
problems rather than the last. 


The second goal is that of 
minimizing the inevitable rumors 
and tensions that will occur while 
gradually getting people accustomed 
to the idea that a conversion is going 
to take place. A common source of 
trouble is the matter of repairs and 
refurbishing. These items may entail 
a great deal of inconvenience to the 
tenants. The extent of this work 
should be explained to them before- 
hand and the converter should 
minimize the inconvenience in every 
way possible. This may result in 
increased costs of renovation, but 
there will probably be a higher 
percentage of converting tenants to 
compensate for it. 


The third goal is establishing the 
credibility of the developer. Keep in 
mind that the average tenant 
considers the average real estate 
developer about as credible as the 
average used car salesman. To gain 
people’s confidence today, you have 
to work harder for it than ever 
before. If a building was managed in 
the past, the converter’s job can be 
difficult; on the other hand, hard 
work can turn this liability into an 
asset because everything that is done 


properly will look so much better by 
comparison. Key personnel must be 
thoroughly familiar with the 
condominium statutes and_ the 
landlord/tenant statutes and follow 
them closely. Even a_ well- 
intentioned oversight or failure to 
comply with any of their provisions 
may be perceived as bad faith on the 
part of the developer. 

The fourth goal is the maintenance 
of the rent roll. The converter must 
balance the stability of the rental 
income stream against the inventory 
of available units. Our company 
always establishes a generous policy 
regarding termination of tenancies in 
order to stem the flow of tenants 
from our buildings, and once a policy 
has been established we apply it 
uniformly to all tenants. If non- 
purchasing tenants want to stay, 
pairing them up with investor/pur- 
chasers is a good way to keep them. 
If they want to leave, we try to secure 
housing for them elsewhere. Special 
consideration must be given to 
elderly tenants, who are very 
sensitive to displacement. Some- 
times we make concessions in order 
to rent apartments to people who 
complement our target market 
profile, even though they may not be 
buyers. 


Converting tenants to buyers 


If the developer is sensitive in his 
dealings with existing tenants, if he 
makes his intentions known with a 
minimum of trauma, if he presents 
the tenants with a logical proposition, 
if he treats them with dignity and if 
he is able to establish his own 
credibility with them, then he will 
have his best chance of succeeding in 
converting the tenants to ownership. 
Our sales personnel are familiar with 
Ayn Rand’s philosophy of “enlight- 
ened self interest.” Our proposition 
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to the tenants usually proceeds along 
the following lines: 

Our company is here to do business. We 
have a job to do, and that is to sell these 
apartments. We know that you can ignore us, 
help us or hurt us in our efforts. We intend to 
improve service and put the building into 
good shape. We're going to remodel it and 
make it more attractive for your greater 
enjoyment. We're going to give you preferen- 
tial treatment in the purchasing of apartments 
(right of first refusal, discounts, etc.). We 
believe that it is just as much in your interest to 
buy these apartments as it is for us to convert 
them. In other words, we feel that there is a 
certain mutuality of interest involved here. 
We're going to treat you with dignity and 
respect and we'll expect the same in return. 

This proposition is something that 
people can understand. It makes 
sense and it forms a framework for 
reasonable relationships. A 
developer who tells the tenants what 
a favor he is doing for them will have 
them rolling in the aisles. The one 
who acts as if it is a seller’s market 
and he doesn’t really care what they 
do is going to alienate them. The 
developer who is smug in the 
comfort of his “rights” should 
consider paying sales commissions to 
tenants’ attorneys, because he stands 
a good chance of having to negotiate 
sales through them after they 
commence litigation and while the 
rent is being paid into the registry of 
the court. Besides, “rights” are such 
ephemeral things these days. 

Rumors spread like wildfire 
through building undergoing 
conversion. Any rumor heard twice 
becomes fact. Newspaper and 
television reporters are eager to 
cover anything that appears 
controversial. Even the converter 
with credibility and open lines of 
communication will be hard pressed 
to stay on top of of all developments. 
Early during a recent conversion I 
found a poster in each elevator. The 
hastily scrawled message was 
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“Tenants unite! In unity there is 
strength! Meet in the lobby Sunday 
night to hire an attorney.” It was 
signed by Bill. Anyone who has been 
involved in two or more conversions 
knows Bill. I left the poster up and 
called Bill immediately. Our 
conversation went as follows: 


Joel: Hi Bill. I see you're having a meeting. I 
think you've got a great idea there. 

Bill: Why thank you . . . You don’t mind? 

Joel: Me? Hell no! It simplifies things for me. 
The fewer attorneys I have to deal with, 
the better. Just try to get one who's 
mature and experienced. 

Bill: Of course we will, Joel. 

Joel: By the way Bill, hope you don’t mind if I 
sit in on your meeting. It’s your show but I 
think some of the people might have 
questions that I can answer. 

Bill: You ‘re welcome to join us. 

Joel: By the way, Bill, there’s just one thing I'd 
appreciate. 

Bill: Sure, Joel. What's that? 

Joel: There'll probably be some tenants having 
guests over and it’s really not right for us 
to crowd the lobby like that. I'd really like 
to see you hold your meeting in the sales 
office. There’s plenty of room there and 
that way I could sort of cater the meeting 
for you. You know, not too fancy, but 
nice. 

Bill: No problem, Joel. Gee, thanks. 


I then had an announcement typed 
on my letterhead, signed by me, 
announcing Bill’s meeting. It was 
posted on the bulletin board, not the 
elevator. The purpose of the exercise 
was to avoid a confrontation which 
can easily develop in these situations. 


Plan for social dimension 


“Social engineering” is an 
important element of condominium 
conversion. Previous observations of 
the social structure of a building can 
pay off during the sales period. 
Sociologically speaking, most large 
rental buildings are permeated by 
that same sense of “alienation” so 
central to much of contemporary 
literature. Converters should 
understand this phenomenon. 
Special emphasis should be placed 
on the refurbishing of the areas 
where people can gather informally 
so as to facilitate social contacts. A 


Condominium Conversions: 


real group consciousness can result, 
especially if the converter’s staff is 
aware of the social dimension and 
participates in it. 

During the selling period and well 
into the transition phase the 
converter must be sensitive to 
friction between owners and tenants, 
who often have different perceptions 
of each other’s rights. These are but a 
few of the more interesting situations 
we have had to deal with: 

e The elderly tenant/purchaser, 
who has not yet closed, complaining 
of noise from the stereo of the 
adjacent young tenant/purchaser 
who claims he was not at home. 

e The tenant/purchaser who has 
closed and likes to wear a different 
gun in public for each day of the 
week. 

e A_ purchaser/child molester 
who has closed. 

e The gay tenant/nonpurchaser 
in a building containing a significant 
number of gay tenant/purchasers 
who opens the door nude when you 
want to show his apartment. 

e The foreign nontenant/pur- 
chaser whom the local newspaper 
exposes as an “alleged” assassin just 
before he is due to close on four 
apartments. 

The ease of transition to unit owner 
control depends on the expertise of 
the converter, the quality of the 
management team and the quality of 
the first unit owner controlled board 
of directors. The converter is the key. 
He is going to put together and train 


‘the management team. If he is 


experienced, conscientious and has 
credibility in the eyes of his 
customers he can have a lot to do 
with the election of the members of 
the first board and their subsequent 
indoctrination. The converter should 
have begun planning for the 
transition to unit owner control at the 
time of the creation of the 
documents. While selecting 
management and maintenance 
personnel he should have been 
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considering their suitability for 
subsequent employment by the unit 
owner controlled association. It can 
be far more demanding to work for 
100 inexperienced owners than one 
experienced developer. 


Living with the board of directors 


The largest single category of 
complaints regarding condominiums 
does not involve recreation leases, 
nor does it involve developer ripoffs. 
The complaint most frequently 
heard from condominium owners 
concerns the “dictatorship” of the 
board of directors. One of the first 
symptoms of a misdirected board is 
an overabundance of signs indicating 
an overabundance or rules. The first 
unit owner controlled board is 
usually the most important in the life 
of the association. Too often people 
gravitate to positions of power for 
the wrong reasons. 

I had a one-year running battle of 
wits with Sam at one project. Many 
of you know Sam. He is a decent, 
average senior citizen who never did 
anything particularly noteworthy 
during the course of his career. He 
was never in business and his ideals 
are what I would call “armchair 
socialist.” His wife is both nervous 
and overbearing, and I am sure poor 
Sam has yet to get in the last word at 
home. Sam lived ina half-completed, 
foreclosed highrise which we 
completed and converted for a 
national bank. While the foreclosure 
was going on he would spend the 
better part of a summer at the public 
library, studying law, construction 
and the Florida Statutes. When my 
company arrived on the scene Sam 
was there to greet us with a long list 
of non-negotiable demands. In 
addition to his sincere desire to serve, 
Sam was glorying in the one thing he 
had had precious little of all his life: 
recognition. No matter how 
unreasonable his behavior might be 
he was the acknowledged advocate 
for the rest of the tenants. 

Even though I had complete 
control of the board, my first act was 
to make Sama director and president 
of the association as soon as it was 
formed. His happiness was 
unbounded. We both had what we 
wanted: Sam had recognition and I 
had control: control with Sam on the 
inside, where he had to be more 
responsible and where he needed me 
for management expertise. At 82, 
Sam was irascible and intolerant as 
hell. It was a constant struggle to 


keep Sam from realizing his full 
potential, that of dictator, but it 
worked beautifully during the selling 
period. Now the point is this: I 
figured that during the course of the 
year before we turned over control to 
the unit owners Sam would do one of 
two things: 

e Through the burdens of the 
office he would mellow and grow 
into the job. 

e He'd become so _ intoxicated 
with power that he would thoroughly 
alienate his former supporters and 
discredit himself by election time. 

Well, I was right. 

Under more normal circumstances 
the converter should begin looking 
immediately among the existing 
tenants for what I call the “elder 
statesman,” people who are mature 
and respected by their neighbors. If 
he feels that these people are capable 
of directing a large business enter- 
prise, it is a good idea to begin 
grooming them early for positions on 
the board of directors. Whether he 
goes so far as to set up committees at 
this time is a matter of judgment, but 
it is certainly a good idea to consult 
regularly with these people, and start 
getting them to think in terms of 
future association involvement. 

The Community Associations 
Institute and the Florida Division of 
Land Sales and Condominiums have 
useful educational publications that 
can be distributed to prospective unit 
owners and lecture tapes that can be 
played at preturnover meetings. The 
topics covered include such things as 
the duties of a director, simplified 
parliamentary procedure, successful 
management techniques, techniques 
for rules enforcement, creation of 
budgets, energy cost reduction and 
insurance. These can add greatly 
toward a smooth transition. If the 
conversion has been well handled, 
the turnover meeting itself should be 
a rather uneventful experience, 
hopefully followed by refreshments 
and socializing, with the developer 
participating. 

We always like to have a principal 
of our company remain on the board 
of directors during the first year of 
unit owner control. In addition to the 
fact that our expertise is usually 
welcome, this also allows us a 
valuable insight into the dynamics of 
unit owner controlled associations. 
We also enroll our associations in the 
Community Associations Institute 
before turnover. The CAL is unique 
in that, it provides a forum for 


potentially adverse parties to address 
common problems while seeking a 
common goal: making associations 
work. 

Since we know that most new 
housing will soon be built subject to 
one form of association or another, 
we all have a vested interest in 
making associations work. As an 
institution, the association has a vital 
role to play in the political future of 
this country. Condominiums and 
townhouses are fast becoming the 
only housing affordable for the 
average person, and the association, 
that mini quasigovernmental body 
occupying the space between private 
ownership and the public domain, is 
what makes them possible. At a time 
when the phrase “people rights over 
property rights” is so widely bandied 
about, it is important that more and 
more people be able to own their 
own residences so that the will havea 
constant reminder that “property 
rights” are nothing more than the 
average person’s rights to the fruits of 
his own labor. In a world where most 
have forgotten that our country is a 
democratic republic and not a pure 


democracy, there is no better place 
to remind people of the meaning of 
our forefathers’ admonition on the 
“tyranny of the majority” than a 
condominium association meeting. 
Conversions are a_ specialized 
phase of condominium (or co-op) 
development, one in which the 
“people” dimension is of special 
importance. We can expect to see 
them as long as our tax laws and our 
inflation make them desirable. o 
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Condominium Conversions: 


A buyer’s view 


By Ernest A. Haggard 


“There is no point in expecting that 
everyone in an association will like 
everyone else, or that honest 
differences of opinion will not occur 
regarding any number of procedural or 
substantive matters. The most difficult 
disputes to settle have their roots in 
interpersonal animosities among the 
unit owners, even though they may be 
expressed in legalistic or other forms of 
window dressing to make them appear 
to be meritorious.” 
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ometimes the news 
that one’s building is 
“going condo” comes 
after uneasy rumors 
and speculations, and 
sometimes it strikes like lightning. It 
depends, for example, on whether 
the tenants have seen strangers 
poking about the building, 
measuring, and talking among them- 
selves, or what (if anything) the 
management has said. But there is no 
uncertainty when the registered or 
certified letter comes from “The 
Developer” saying that the building 
has been sold and now will be 
converted into a condominium. This 
fact means that the life of each tenant 
in the building—each prospective 
buyer—is about to change to some 
degree, irrevocably. 


There is no simple answer to the 
question of what impact the 
impending conversion will have on 
the tenants who have been living in 
the building. The nature and extent 
of the impact, and whether it is 
immediate or delayed, will depend 
on the people involved and on their 
differing realities. Obvious realities 
include the individual's age, physical 
health and emotional resilience, 
family size and financial condition— 
but other realities such as his plans 
and expectations when renting the 
apartment, or how much he has come 
to rely on the friendship of his 
neighbors, may be equally important 
in determining how he will react to 
the conversion. 
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Consider two different families. In 
one, the young husband and wife 
devote most of their efforts toward 
getting ahead; they work full-time 
and each earns a good salary. For this 
couple, the opportunity to purchase 
their apartment gives them a means 
to stabilize their housing needs and 
expenses for the foreseeable future, 
with the additional opportunity to 
build equity and enjoy the income 
tax shelter, and probably to realize a 
good capital gain when they sell their 
unit later on. Such a family should be 
glad to buy their apartment. 

In another family, an elderly 
retired couple have been living ona 
fixed income that they thought 
would be sufficient for the rest of 
their lives. Over the years, they 
developed enduring friendships with 
several neighbors in their building: 
they learned to do things together 
and to help each other when their 
help was needed. The fact that they 
may not be able to secure a mortgage 
or otherwise to raise the down 
payment may shatter their world 
that, up to then, seemed so secure. 
Who, living on a fixed income with 
eroding purchasing power, needs a 
tax shelter? Who, years after retire- 
ment, needs to build equity with a 29- 
year mortgage? And who, after 
becoming accustomed to the place 
and to the support of friends, can 
look forward to having his worid 
come unglued? For such individuals 
and families, the news that their 
building is now going to become a 
condominium (prior promises 
notwithstanding) can be extremely 
stressful, if not devastating. 

By and large, the reactions of 
tenants who face the conversion of 
their building to a condominium go 
unnoticed and unreported. This is 
especially true for those who lack the 
resources to buy, as is the case with 
many elderly tenants. Unfortunately, 
those who deal with conversions 
from a legal or business standpoint 
may view the tenants’ situation from 
a limited perspective. Legislators, for 
example, may view conversions in 
terms of facilitating the development 
of available housing for their constit- 
uents, and developers may focus on 
getting the work of the conversion 
completed and all of the units sold as 
quickly as possible. Such persons also 
may be reluctant to look closely at 
the effects of their handiwork on the 
tenants, for two reasons: first, it is 
disturbing to recognize the anguish 
of those who cannot make up their 


minds or who know that they must 
move out and, second, there may be 
no ready or easy solutions to their 
problems. 


A time for decision 


In Florida the tenant has 45 days in 
which to decide to buy his apartment 
or to move out of it. This period is 
more than ample for some tenants, 
but is not enough time for many 
others. For those who are ready to 
buy and have adequate resources, it 
takes only the time necessary to 
arrange the details of the purchase. 
But for those who are caught off 
guard by the conversion and are not 
sure what they want to do, or what 
their friends are going to do (they 
may not know either), it will take 
some time to sort out the pros and 
cons in order to decide what should 
be done and what can be done. 


Many tenants who gave up buying 
early in the 45-day period actually 
could have bought if they had been 
given some guidance and 
reassurance and had not felt pushed 
to decide “right away.” These 
individuals often say later, “I wish I 
had bought my apartment, but at the 
time I didn’t see how I could manage 
it, so I said ‘No’—and now my place 
has been sold to someone else.” 


The most difficult part of the 
whole conversion process for many 
tenants is in being forced to decide in 
a hurry whether to buy or move. It is 
hard for them when they have 
several inherently difficult tasks to 
work through in what is perceived to 
be—and, realistically for many, 
actually is—too little time. These 
tasks frequently include: getting over 
the initial shock of the fact of the 
conversion and its implications; 
dealing with the red tape of trying to 
acquire the necessary financing; 
readjusting their roles, including 
their view of themselves and 
expectations of others (e.g., renter vs. 
owner; dependency on the landlord 
vs. assuming responsibilities; 
freedom to move vs. being tied to the 
apartment; puzzling over new 
concepts of ownership, etc.); and 
their concern for the loss of friends 
and neighbors (i.e., their inter- 
personal support system that gave 
their daily activities continuity and 
meaning). Many tenants, especially 
the elderly and infirm, feel over- 
whelmed by all the new things that 
they have to think about, and so 
choose what seems at the time to be 


the lesser of two evils—just move out 
and get it over with. 

The conditions that result in the 
exodus of a large proportion of the 
tenants from a building have two 
important but undesirable conse- 
quences. One is that such tenants 
may suffer a great deal of personal 
stress while reaching their decision, 
and the other is that when many of 
the tenants move from a building, its 
social structure may be disturbed 
enough so that it will be difficult later 
for the association to function 
effectively. 

Most of our knowledge of the 
stressful effects of a condominium 
conversion on the individuals 
involved in it comes from the reports 
of friends (or perhaps from one’s 
own experiences) or from anecdotal 
written accounts.'! But in a recent 
research project, a study was made 
of the stressful effects of the 
disruptions and uncertainties 
inherent in an impending conversion, 
especially among elderly individ- 
uals.2 This study compared the 
reported reactions of a group of 375 
individuals in buildings purchased 
for conversion with those of 194 
individuals with two or three-year 
leases in similar nearby buildings. 
Measures of general outlook on life 
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Chicago), and the Chicago Institute for 
Psychoanalysis. 
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indicated that tenants in the buildings 
going condo reported much more 
despair, or less hope, and also 
reported many more symptoms of 
both physical disturbances (e.g., of 
heartbeat, headaches, dizziness, 
sleeping problems and the use of 
tranquilizers) and _ psychological 
disturbances (e.g., of depression, 
anxiety, confusion, irritability and 
anger at friends) than did those 


whose building was not being 
converted. The numerous 
differences in the responses of the 
individuals in the two groups are also 
highly significant from a statistical 
point of view. 

If many of the former tenants of a 
building move out, it is understand- 
able that the developer will seek to 
sell the available units to other 
buyers, often at a price somewhat 
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higher than the former tenants would 
have had to pay. Developers differ in 
how much they care about who the 
new buyers are. When a large pro- 
portion of the unit owners are new as 
a result of the conversion, it is 
possible that many of them will fall 
into one of two categories: (a) 
owners who live in the building but 
act like renters who are unconcerned 
about both the other occupants and 
the upkeep of the building; or (b) 
owners who do not live in the 
building (or may not even live in the 
country) and think of their unit(s) 
only as investments. Owners in either 
category may ignore the activities or 
rules of the association, other than to 
send in their assessments. 

From the point of view of either 
consideration—the well-being of the 
former tenants or the eventual 
functioning of the association—it is 
desirable that as many as possible of 
the tenants who lived in the building 
prior to the conversion become unit 
owners in the new condominium 
association. 


The period of transition 


For the tenants who buy their 
apartment, many of the adjustments 
and adaptations that began while 
they were deciding to buy continue 
while the building is being 
converted, and some will continue 
long after the condominium associa- 
tion is established. For example, 
getting used to the loss of old friends 
and getting acquainted with new 
ones, the increased realization of new 
responsibilities and privileges that 
follow from new concepts of joint 
ownership, and learning to take into 
account all the other unit owners, 
whether friend or foe (since they all 
will have a vote, too), etc., involve 
changes of attitude and viewpoint 
that may continue for years. 

For many, the transition is most 
difficult during its middle phase. Just 
after purchasing one tends to be 
filled with hope—and innocence of 
the changes that will occur. Then, 
gradually, it becomes clear that one 
cannot be sure how it will all turn out, 
and one may come to realize his 
resentment toward the developer, 
who not only caused all the trouble to 
begin with, but also forces the 
prospective buyer into the role of a 
child who cannot help but be 
frustrated, but who also cannot 
afford to talk back too much to 
“Daddy.” (Some developers have 
been known to say, “If you don't like 


i 


it, go to the office and get your 
deposit back!”) 

It is during this time that many 
buyers act somewhat like children: 
they become ingratiating or other- 
wise competitive with their 
neighbors for special attention, 
favors, or concessions, show 
impetuous anger at minor frustra- 
tions, or complain constantly or 
demand reassurance from “Daddy” 
and his staff that everything really 
will be all right. Such behaviors tend 
to disappear with a decrease in the 
uncertainties and anxieties of the 
transition period and as the buyers 
begin to settle down to their new life 
style. 


After the association is established 


The prospective buyer usually has 
more immediate concerns on his 
mind than what a condominium 
association is like and how it works. 
Prior to purchase, much of his 
thinking is focused on the unit he 
plans to buy and his future life in it. 
Even so, it would be helpful for the 
long run if he began to think of the 
condominium as a business corpora- 
tion and as a_ semi-autonomous 
community, or miniature society, in 
which only the unit owners are 
members. 

Individuals who had always rented 
quite naturally looked to the landlord 
to provide the necessary 
maintenance and other services, and 
also to be a handy target for their 
complaints or demands when he 
failed to provide them. All that is 
changed when a_ condominium 
association is established, but some 
people are slow to change their 
thinking and to realize that if their 
condominium is to run smoothly, it is 
up to the unit owners themselves to 
see that it does. 

Condominiums function best 
when two conditions are met: one is 
that skilled and competent personnel 
manage or otherwise conduct the 
necessary business of the association 
with fairness to all the unit owners;? 
the other is that there be a minimum 
of disputes within the association. An 
important function of management 
is, of course, to run the condominium 
so that disputes will be avoided or, if 
that is not possible, at least be 
defused before they get into the 
courts.4 

There is no point in expecting that 
everyone in an association will like 
everyone else, or that honest 
differences of opinion will not occur 


regarding any number of procedural 
or substantive matters.. The most 
difficult disputes to settle have their 
roots in interpersonal animosities 
among the unit owners, even though 
they may be expressed in legalistic or 
other forms of window dressing to 
make them appear to be meritori- 
ous.> Hopefully, disputes within the 
association will subside as the unit 
owners come to realize that their own 
interests are served best by cooper- 
ating actively and maturely in the 
various functions of the association. 


Concluding remarks 


A characteristic of condominium 
conversions is that extensive and 
sometimes profound changes may 
occur in the lives of those who 
undergo the experience. The stress- 
ful consequences of life changes 
from what one is accustomed to 
generally have been underestimated. 
The resulting stress is, of course, 
greater for some individuals (e.g., the 
elderly and infirm) than it is for 
others (e.g., the young and resilient). 
But for anyone, stress from 
important life changes, whether they 
be pleasant or unpleasant, can result 
in serious physical and psychological 
disturbances.® 


Many of the stresses experienced 
by tenants who also are prospective 
buyers would be alleviated if they 
did not feel pressed to make their 
decision in a hurry’ and if they were 
given at least some guidance and 
education regarding what 
condominium living involves.' Thus, 
just as it would be desirable if tenants 
received sympathetic guidance to 
help them decide wisely whether to 
buy or move, so it would be desirable 
to educate buyers regarding what is 
required to make a condominium 
association function effectively in 


order that they, the unit owners, can 
realize the many benefits that condo- 
minium living can provide. oO 


' Blais, Moving Targets, The Miami Herald, 
Feb. 24, 1980, Tropic Section at pp. 10-30. 

? Haggard, E. A., unpublished research 
report, 1980. 

3J. R. HovLeman, 
MANAGEMENT (1980). 

4Scavo, J.J. Dispute Settlement in a 
Community Association, 17 URBAN L. ANNUAL 
295-331 (1979). 

5 William F. Hirsch of the Miami Office of 
the Division of Florida Land Sales and 
Condominiums estimated that at least three- 
fourths of the formal complaints made to the 
Division were really based on interpersonal 
animosities or disputes between one or more 
unit owners or owners and members of their 
board (personal communication). 

§ Rahe, Subjects’ Recent Life Changes and 
Their Near-Future Illness Reports (Review 
article), 4 ANNALS oF CLINICAL RESEARCH 
250-265 (1972); E.A. Haggard, A Theory of 
Adaptation and the Risk of Trauma, in 3 THE 
Cuitp His Famity, INTERNATIONAL 
YEARBOOK OF CHILD Psycuiatry 47-61 (1974). 

7 The present 45-day decision period works 
to the advantage of the developer and to the 
disadvantage of many prospective buyers. A 
reasonable extension of that period could 
greatly help many buyers, such as the old, 
infirm or others with limited resources, 
without any material disadvantages to the 
developer. 

’ In another setting it was suggested that the 
developer, as part of the conversion process, 
should create a staff position (not necessarily 
full-time) for “an ombudsman, whose sole 
responsibility should be to deal with the 
interests and concerns of the buyers. Thus, he 
may serve as an advocate, or as a teacher, or as 
a counselor, or just as an interested listener—or 
in whatever role that will help the buyer to 
understand better: his concerns and how to 
deal with them, that he has access to the 
developer through the ombudsman, that his 
concerns will be taken seriously and, if they 
can be shown to have merit, acted upon. Staff 
personnel with other responsibilities should 
not be required to choose between them and 
the concerns of the individuals who will be the 
owners of the condominium.” E. A. Haggard, 
Close Encounters and Community Frictions: 
Examples and Perspective. Fourth 
ON CONDOMINIUM AND CLusTER HousiNnc, 


CoNDOMINIUM 


Unpublished manuscript, University of Miami 
Law Center, 1979, Ch. 4, pp. 8-9. 
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Condominium Conversions: 


A city 
attorney’s view 


By John A. Ritter 


hose familiar with 
South Florida’s housing 
market realize that the 
displacement of elderly 
and low income 


“From my perspective, the genuine 
human suffering caused by conver- 


sions, and the judicial treatment of i tenants through condo- 
Se minium conversions has become a 
municipal responses thereto, are major social problem—and an often 
symptomatic of two disturbing trends: bitter political issue in Dade, 
1 tat Broward and Palm Beach Counties. 
( ya paralysis Or apathy in e state The City of Miami Beach and neigh- 
legislature and bureaucracy toward boring 
‘ to ameliorate the displaced tenant’s 

severe local problems; (2) a latent but 
growing resistance by Florida courts to delaying the conversion process.! 
full municipal self-rule as mandated by These local relief measures have in 


turn become hotly contested legal 
issues. Predictably, developers have 
challenged local moratoriums and 
other conversion controls on grounds 
of due process and other constitu- 
tional infirmities, and, citing the 
Magna Carta, have condemned them 
as unwarranted intrusions into 
“freedom of contract” and private 
property rights.2 

From my perspective as a city 
attorney and public official, the 
genuine human suffering caused by 
conversions, and the judicial 
treatment of municipal responses 
thereto, are symptomatic of two 
disturbing trends: (1) a paralysis or 
apathy in the state legislature and 
bureaucracy toward severe local 
problems; (2) a latent but growing 
resistance by Florida courts to full 
municipal self-rule as mandated by 
F.S. §166.021. 

Obviously, the interaction of these 
two tendencies presents city 
government with an almost insoluble 


F.S. §166.021.” | 
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dilemma. On the one hand, city 
councils must adopt protective 
measures due to ineffective state 
regulation; on the other hand, state 
courts freqnently invalidate these 
local measures on the grounds that 
the state has “covered the field” with 
a net of regulations, even though the 
net is so poorly strung and of such 
flimsy material that the intended 
prey are escaping in droves. 
These trends cannot be 
satisfactorily discussed in an article 
of this length, but it may be useful to 
at least sketch their interaction in the 
condominium conversion context. 


Causes and effects of conversion 


Virtually all South Florida cities 
face the combined pressures of rapid 
population growth and deteriorating 
housing stock. In addition to the 
long-term domestic migration to the 
“Sun Belt” and the demographics of 
an expanding population of retirees, 
South Florida has become the home 
of choice for tens of thousands of 
Hispanic immigrants.° The 
expanding population (estimated for 
Dade County in 1979 alone to be over 
110,000 new residents) when 
combined with an almost total lack 
of construction of new rental units, 
has caused the rental vacancy rate to 
dwindle to approximately one-half 
of one percent, or approximately 12 
times worse than the generally 
accepted definition of a housing 
crisis.‘ Despite a healthy economy 
and unsatisfied demand for housing,° 
Dade County actually had a net loss 
of over 3,500 rental units in 1979 
alone, principally due to conversions. 
Finally, the cost of purchasing an 
average converted (used) apartment 
in Dade County is approaching 
$80,000, a sum clearly beyond the 
financial resources of many fixed- 
income elderly. 

It is hardly surprising under such 
circumstances that we now consider 
commonplace tent cities and reports 
of persons sheltered in condemned 
buildings or sleeping in parks and 
alleys. Nor should it be subject to 
skepticism that the low-income 
elderly are despondent and fearful at 
the prospect of displacement from 
their long-established homes by a 
conversion.” In the city I represent, 
which like neighboring communities 
has an unusually high population of 
retirees, thousands of elderly persons 
live on less than $600 each month in 
Social Security benefits, and simply 
cannot afford $70,000 mortgages at 


14 percent interest.’ Many are infirm 
and relatively immobile and, rightly 
or wrongly, view their apartments as 
their permanent and last home. 
Before we dismiss their plight as 
“legally irrelevant,” we should recall 
that these citizens helped construct 
the American economic dynamo 
from which our legal educations are 
more than likely the legacy. 

In my opinion, the statistics alone 
make a powerful case for prompt 
and effective government 
intervention, based on the “law of 
overriding necessity.” Only the 
calloused will question the sincerity 
of the elderly tenant’s fear and 
distress, and only the undiscerning 
will doubt that their distress is indeed 
well-founded. 

Yet aside from the 1980 Roth Act, 
which amended the Condominium 
Act to grant tenants additional “first- 
refusal” rights and extensions of their 
tenancies, the state has seemingly 
failed to offer effective aid to 
conversion victims. Indeed, 
Tallahassee’s record appears to be 
one of such unblemished apathy that 
elderly victims of conversion have 
actually been advised by developer 
representatives, both in and out of 
office, to “vote with their feet” and 
leave South Florida altogether.!! 


It seems to me that the very 
purpose of our centralized 
government js placed in doubt when, 
like Haiti or other Caribbean “banana 
republics” the State of Florida 
implicitly adopts emigration as social 
policy. The people of Florida more 
than anyone should appreciate the 
bankruptcy of such policies. The 
elderly, at least, are very much aware 
of the grim irony of becoming 
Florida’s own population of 
economic refugees. 

Developers have claimed that both 
conversions and the lack of new 
rental construction are the result of 
previous municipal _ rent-control 
efforts, for which Miami Beach was a 
prime advocate. Certainly 
municipalities must understand that 
political acts have economic 
consequences; that threats of rent- 
controls do not exactly promote the 
creation and preservation of rental 
housing. But F.S. §166.043 has for 
years effectively banned rent 
controls by municipalities. 
Realistically, both conversions and 
the current de facto moratorium on 
new apartments is the result of 
federal tax policies, and construction 
and interest costs, rather than 


genuine threats of rent controls.!2 

Conversion moratoriums and local 
extensions of tenant leases treat 
symptoms rather than causes. But 
such measures are both necessary 
and proper until the state acts to 
provide fundamental solutions, such 
as subsidies for low-income and 
elderly tenants to help them adjust to 
existing housing conditions, or 
provides financial incentives for 
developers to construct and maintain 
rental housing. The Roth Report 
advocated such state programs,'® 
and they should be implemented. In 
the interim, no one should be 
surprised that citizens facing 
displacement by conversion and sale 
of their homes, engaged in the purest 
form of democracy and self-defense, 
will continue to persuade city 
councils to protect their health, 
safety and welfare. 


Legality of municipal conversion 
controls 


As indicated by the foregoing 
discussion, I do not find local 
conversion controls disturbing under 
existing conditions. I am, however, 
dismayed by the number of court 
decisions striking down such 
measures, not because they violate 
constitutional norms but principally 


John A. Ritter serves as the city attorney for 
the City of Miami Beach. Formerly a professor 
of law at the University of Miami Law School 
and partner in the Coral Gables firm of Ritter 
& Ritter. Ritter obtained his B.S. degree from 
Northwestern University (1965), his ].D. from 
Case Western Reserve University (1968), and 
his LL.M. from Yale Law School (1970). 

In this article Ritter was assisted by Miami 
Beach assistant city attorney Thomas Martin 
Pflaum, a former assistant attorney general in 
Tallahassee and associate with the Miami law 
firm of Paul & Thomson. Pflaum holds B.A. 
and M.A. degrecs from the University of 
Hawaii and J.D. in 1976 from the University of 
Chicago Law School. 
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because of the mere presence of state 
legislation in the field. Based on my 
own involvement in such litigation, I 
believe that many circuit court 
judges have either failed to read what 
is now the basic charter for all 
Florida cities, the Municipal Home 
Rule Powers Act, F.S. §166.021 or 
else subscribe to the latently auto- 
cratic theory that the very respon- 
siveness of city commissions is 
irresponsible, and that community 
efforts to protect the elderly are a 
form of “mob rule.” 

All too often, effective city 
ordinances are invalidated for no 
reason other than the state has 
preempted the subject with 
elaborate finely-tuned, but effete 
legislation. It is curious that because 
city councils are axiomatically the 
most responsive of all government 
bodies to citizen needs, courts 
appear to be especially distrustful of 
their legislative efforts, and inclined 
to shift the burden to the 
municipality to establish its authority 
to act—contrary to F.S. §166.021(1)- 
(4). 


compo 
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Part of the problem may be that 
lawyers and judges vaguely recall 
from law school the doctrines of 
“conflict” and “superior sovereign- 
ty,” and city attorneys have thus far 
failed to demonstrate that such 
principles are no longer the law in 
Florida. The Municipal Home Rule 
Powers Act emphatically delegates 
to Florida cities the power to operate 
in any field unless the legislature has 
expressly prohibited them from 
doing so, or has expressly preempted 
the subject from local regulation. In 
the absence of express preemption or 
express prohibition, it no longer 
matters that a state statute, such as 
the Florida Condominium Act, 
“‘“covers the field’’ or is 
“comprehensive,” nor that the 
subject matter is one of “statewide 
significance.” Section 166.021 thus 
abrogated—to an astonishing and as 
yet unappreciated degree—“Dillon’s 
Rule”!* and analogous doctrines of 
limited municipal power. 

I believe that §166.021 so 
unequivocally delegates full 
legislative power to the municipality 
that judicial affirmation is hardly 
even required. Any remaining 
doubts, however, should have been 
resolved by the Florida Supreme 
Court decisions in City of Miami 
Beach v. Fleetwood Hotel, 261 So.2d 
801 (Fla. 1972) and City of Miami 
Beach v. Forte Towers, 305 So.2d 764 
(Fla. 1974)—the first before, and the 
second after the enactment of 
§166.021. 

Fleetwood invalidated a Miami 
Beach rent-control law because of 
implied preemption by, and conflict 
with, the State Landlord-Tenant Act, 
F.S. Ch. 83. “Matters of general and 
statewide significance,” the court 
wrote, “are not proper subjects for 
local treatment.” Id at 804. The 
Municipal Home Rule Powers Act 
followed, designed—as §166.021(4) 
actually states—to remove such 
“judicially imposed restrictions” on 
full municipal home rule power 
except when expressly prohibited. In 
Forte Towers the court unanimously 
upheld the right of cities to regulate 
landlords notwithstanding the state 
legislation, stating that §166.021: 


Is a broad grant of power to municipalities. . . 
{and] should be so construed as to effectuate 
that purpose . . . [The Act] expressly 
empowers municipalities to exercise any 


power for municipal purposes except when 
expressly prohibited by law . . . the enactment 
of rent control ordinances . . . is not expressly 
prohibited by law and therefore comes within 
the grant of power contained in new F.S. 
§166.021(1). [305 So.2d at 766-767, emphasis 
supplied]. 

It is therefore time for the lower 
Florida courts to recognize that a 
with a 
comprehensive and detailed state 
law—no longer invalidates 
municipal ordinances, and that this 
principle applies as much to 
conversion controls as it does to rent- 
controls.'® Of course, it may be the 
legislature’s desire to prohibit local 
controls on conversions, or indeed to 
preempt the entire condominium 
field from local regulation. This can 
be accomplished quite simply, as 
shown by F.S. §166.043 which now 
expressly prohibits municipal rent 
controls; and by §§847.013(4) & 
626.401(3) which expressly preempt 
certain activities from local regula- 
tion altogether. 

The displacement of our elderly 
citizens through condominium 
conversions is unfortunately not the 
most serious problem facing 
Florida’s urban areas. The 
municipalities of South Florida 
confront myriad social problems 
arising from housing shortages, 
crime, transportation deficiences 
and pollution. Such problems can 
only become more frequent and 
complex in years to come. I fear that 
state government has become so 
paralyzed by “tireless tinkering” with 
legislation (the Condominium Act, 
now in its third generation and 
amended at least once every year for 
over a decade, is a case in point) that 
it can no longer respond forcefully to 
such local needs. The cities must 
accordingly be permitted by the 
courts, pursuant to $166.021, to 
protect the welfare of the 
community, subject to the same 
constitutional limitations which 
apply to state legislation."” oO 


' Miami Beach Ordinances 79-2169, 80-2197 
and 80-2201 imposed a 90-day moratorium on 
conversions and increased by 180 days the 
statutory “grace period” for tenants to remain 
in converting buildings despite expiration of 
the lease. Similar measures have been adopted 
by the Cities of Hollywood, Lauderhill, and 
Hallandale and all are now the subject of trial 
or appellate proceedings. See City of Miami 
Beach v. Rocio Corporation, ef. al. (Fla. 3rd 
D.C.A., Case No. 80-826); Mackinac Realty 
Inc. v. City of Hollywood, FL (Fla. 17th Cir., 
Case No. 80-14453); City of Lauderhill v. Jose 
Milton (Fla. 4th D.C.A., Case No. 80-1074). 
See Note, The Validity of Ordinances 


. 


Limiting Condominium Converson, 78 Micu. 
L. Rev. 124 (1979), for a review of similar 
measures in other states. 

2 In turn, the cities cite their own talisman; 
that the welfare of the people is the highest law 
(Salis populi suprema est lex), and that 
property rights do not justify injury to others 
(Sic uteretuo ut alienum non laedas). 

3 In addition to the well-publicized influx of 
150,000 impoverished Caribbean refugees, 
South Florida has become a haven for many 
affluent but uneasy Latin Americans who 
invest heavily in condominium parcels and 
single-family homes. 

4 See Division oF Fiorina Sates & 
ConDOMINIUMS, CONDOMINIUM CONVERSIONS IN 
Fioripa: A Report To GovERNOR BoB GRAHAM 
(1980), hereinafter cited as Roth Report. A six 
percent vacancy rate is defined as a “crisis” 
probably because approximately that 
percentage of urban housing is substandard 
and in violation of sanitation and fire codes. 

5 The Miami Herald in 1980 reported that 
1000 persons in Miami lined up to make 
deposits on 200 converted apartments. Miami 
Herald, Feb. 3, 1980, §H, at 12. It has also been 
reported that persons stood in line for two 
days to obtain apartments at another location. 
Rosenthal, The Legality and Practicality of 
Condominium Conversion Moratoriums, 34 
U. Miami L. Rev., note 138. 

6 Miami Herald, March 23, 1980, §H, at 1. 

“The actual suffering, often causing 
physical distress of elderly tenants in 
conversion situations is known by most city 
officials, and is also verified by academic and 
government observations. c.f. Roth Report, 
supra Note 4; Note, Micu. L. Rev., supra Note 
1; U. Miami L. Rev., supra Note 5; HUD 
Condominium Study, infra Note 8. 

5 See Housinc & URBAN DEVELOPMENT 
(HUD) ConpominiuM/CooperATIVE STUDY 
111-10, 11 (1975) and Note, supra Note 1 for 
illustrations of the dramatic increase in 
monthly costs of converted parcels over 
rented apartments. Even six years ago, a 
trebling of monthly payments was not 
uncommon: See Rugaber, Condominium 
Trends Cut Rental Market, N.Y. Times Sept. 
28, 1974, at 1. 

® Sanitary District v. Chicago & A.R. Co., 
267 Ill. 252, N.E. 312 (Ill. 1915). 

'0“For example” is concededly not 
scientific proof, but I should one day like to see 


the denizens of the state legislature and_ 


bureaucracy discuss the matter “objectively” 
with an infirm 85-year-old pensioner who has 
just received his notice of conversion. The 
experience is suffered with increasing 
frequency by city officials. 

'! Even ignoring the irony of urging the 
elderly to leave South Florida, such advice is 
invariably offered by persons so insulated by 
wealth or geography as to be unaware that the 
fixed-income elderly are not active members 
of our highly-touted “mobile” society, and 
cannot simply pack their belongings and 
move. 

'? The Tax Reform Act of 1976 eliminated or 
reduced depreciation allowances and other 
tax benefits for property owners; construction 
costs are increasing at approximately two 
percent per month. 

'S Roth Report, supra Note 5, at 94-112. 

"See Merriam v. Moody’s Executors, 25 
lowa 163 (1869), holding that a city may only 
exercise powers expressly granted by the state 
and those “absolutely indispensible” to its 
existence. Fia. Stat. $166.021 thus turned 
Dillon’s Rule on its head. See City of Miami 
Beach v. Fleetwood Hotel, 261 So.2d 801 (Fla. 


1972), for a statement of the Dillon’s Rule 
derivative in Florida. 

'S The“conflict” doctrine is so convoluted 
that its loss should not be cause for sorrow. For 
a valiant but ultimately confusing attempt to 
reconcile the conflicting theories of the 
conflict doctrine, see the Third District’s 
decisions in Scavella v. Fernandez, 371 So.2d 
535 (Fla. 3d D.C.A. 1979), and Jordan Chapel 
Freewill Baptist Church v. Dade County, 334 
So.2d 661 (Fla. 3d D.C.A. 1976). 

'6 The Florida courts’ suspicion of municipal 
conversion controls is particularly surprising 
since similar measures are quite common in 
non-Florida cities which lack the broad 
“home-rule” mandate of Fia. Stat. §166.021 
(1979). See Micn. L. Rev. Note, supra Note 1. 

‘7 The legal challenges to city controls on 
conversions, (cited above in Note 1) include 
attacks based on substantive and procedural 
due process, equal protection, impairment of 
contract and uncompensated taking theories. 
Perhaps the most interesting issue created by 
these constitutional challenges, and one which 
has received almost no attention, is that since 
the local ordinances merely extend rights and 
duties already contained in Chapter 718, the 
ordinances cannot be declared unconstitution- 
al without endangering the Condominium Act 
itself. Equally in kind if not degree, both the 
city conversion ordinances and Start. 
§§718.606 & 718.612 (1980), abrogate contract 
and property rights by granting tenants the 
rights of first refusal and lease termination or 
extension rights which the parties did not 
negotiate, bargain for, or agree to. It is 
obviously a major legislative abrogation of 
contract doctrine for either the state or the 
municipality to grant tenants the right to 
unilaterally cancel or even extend their leases 
for a year or longer after expiration. It is also 
anomalous, in equal protection terms, that 
these rights are granted only to tenants of 
converting buildings, notwithstanding the 
likelihood that other tenants and prospective 
purchasers may have a subjectively greater 
need for the units than the benefited class. 
However such anomalies are resolved, the city 
ordinances and the state law accomplish the 
same goals and are conceptionally identical 
and, ipso facto, should be subject to the same 
constitutional standards. 
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Timesharing: 


What you should know about this new trend in real estate. 


One of the newer concepts in real estate is 
the ownership of “time” for a given “space.” 
A group of co-owners share title to a 
condominium, townhouse, hotel room, 
house or lot; each has the exclusive right to 
occupy the property for a specified—and 
recurring—period of time. 

While the concept may be recent, 
several states have laws which cover this 
type of ownership. Chicago Title has 
published a paper for attorneys which 
reviews these and some other consider- 
ations on timesharing of real property. 
Entitled Timesharing: The Pie in the Sky, 
it’s yours for the asking. 

These legal treatises are just one facet 
of our special service for attorneys, part of 
an attorney-oriented expertise available at 
every Chicago Title office. As a point of 
interest, we have over 500 attorneys—more 
than most Fortune 500 corporations and the 
largest law firms. 
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Legal Considerations: 


Condominium 
Conversions— 

the legal 
requirements 


By Brian J. Sherr 


“While a first reading of the Roth Act 
may seem somewhat complicated, 
upon the second or third reading one 
finds that it holds together very well.” 


The 1980 Session of the 

Florida Legislature 

adopted the Roth Act! 

as Part VI of Chapter 

718, Florida Statutes 

(the Florida Condo- 

minium Act). The Roth 

Act was named in honor of James S. 

Roth, director of the Division of 

Florida Land Sales and Condomin- 

iums, Department of Business 

Regulation, who died an untimely 

death just prior to the Roth Act's 
passage. 


The legislation was based ona 124- 
page report to Governor Bob 
Graham dated February 11, 1979, 
which was prepared by the Division 
and represents a reformulation and 
enlargement of the special provisions 
under Chapter 718? regarding 
residential condominium conver- 
sions. In addition to the provisions of 
the Roth Act, a condominium 
conversion must also comply with 
the general provisions of Chapter 718 
which affect all condominiums. 


A careful study of the Roth Act will 
indicate there is a great degree of 
interplay and interdependence 
between its different sections, 
especially in terms of the time 
requirements imposed upon 
developers and tenants. It is the 
intent of this article to summarize, 
clarify and explain the interrelation- 
ships between certain provisions of 
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Legal Considerations 


the Roth Act and to point out a few of 
the questions left unanswered. 


Notice to tenants of intent to 
convert 


The mechanics of the Roth Act are 
triggered when a developer gives 
tenants notice of the developer's 
intent to convert. Pursuant to the 
provisions of F.S.§718.608(1), “prior 
to or simultaneously with the first 
offering of individual [condomin- 
ium] units to any person, each 
developer shall deliver a notice of 
intended conversion to all tenants of 
the existing improvements being 
converted. . ..”° Allsuch notices must 
be delivered within a 72-hour period. 
The delivery of the notice creates a 
series of legal obligations—all with 
interdependent chronological 
requirements—regarding such things 
as extension of rental agreements, 
rights of first refusal and delivery of 
disclosure materials. 

The form of notice required by the 
Roth Act is set forth in §718.608(2). A 
developer is required to file a copy of 
notice with the Division no later than 
the time when the notice is given to 
the tenants.‘ Also, the developer, 
upon request to the Division and the 
payment of a fee (which has not yet 
been prescribed by the Division), 
can have the Division verify that the 
notice complies with the statute.® 

All notices from tenants to 
developer must be sent by U.S. mail, 
return receipt requested, or 
personally delivered. However, all 
notices from developer to tenants 
must by sent by U.S. mail, either 
registered or certified.’ The date that 
a notice is mailed is the date when the 
notice is given, except that if a notice 
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is personally delivered by a tenant, 
then the date of the delivery is the 
date when the notice is given.® 


Extension of rental agreements 


Pursuant to §718.606(1)(a) a tenant 
who has resided in the existing 
improvements for at least 180 days 
preceding the date of the notice has a 
right to extend an expiring rental 
agreement® upon the same terms for 
a period not to exceed 270 days from 
the date of the notice. According to 
§718.606(1)(b) any other tenant in the 
existing improvements has a right to 
extend his rental agreement upon the 
same terms for a 180-day period. In 
order to effectuate the extention of 
the rental agreement a tenant must, 
within 45 days after the date of the 
notice, give written notice to the 
developer of his intention to so 
extend.!° All extensions may be for 
either the full period allowed or fora 
portion thereof."! 

Upon the giving of the notice a 
tenant in the existing improvements 
may terminate the rental agreement 
or any extensions thereof upon the 
giving of a 30-day written notice to 
the landlord of his intent to 
terminate.!2 This is not the case, 
however, for rental agreements 
entered into prior to the effective 
date of the Roth Act (May 1, 1980), 
although any extensions of such 
rental agreements granted by the 
Roth Act may be so terminated.'* 


The 180-day and 270-day 
extension periods may be enlarged 
pursuant to F.S. §718.606(6) wherein 
a county is given an option, if it 
determines there is a vacancy rate in 
rental housing of 3 percent or less in 
the county, of enacting an ordinance 
or other measure extending the 180- 
day and 270-day extension periods 
for an additional 90 days. So far, at 
least Dade and Broward Counties 
have adopted such a_ measure. 
Therefore, a tenant residing in one of 
these counties who would normally 
have received a 180-day extension 
now receives a 270-day extension; 
and one who would normally have 
received a 270-day extension now 
receives a 360-day extension. 


A developer is given a small degree 
of flexibility in dealing with the 
extension periods. Under F.S. 
§718.606(4) the developer is 
authorized to give to those tenants 
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who have been continuous residents 
of the existing improvements for at 
least 180 days prior to the notice of 
intended conversion—and whose 
rental agreements expire within 180 
days of such notice—the option of 
receiving one month’s rent in cash in 
consideration for limiting any 
extension of the rental agreement to 
no more than 180 days (rather than 
extending the rental agreement for 
up to 270 days). Unfortunately, no 
mention is made of what happens if 
the 270-day period has been properly 
extended by a county to 360 days. 


Also, a developer may provide in 
rental agreements entered into 
subsequent to the notice of intended 
conversion that the rental agreement 
may be terminated by the developer 
upon 60 days’ written notice if such 
provision—as well as a provision 
disclosing that the notice has been 
given to all tenants—is conspicuously 
stated in the rental agreement.!4 


However, pursuant to §718.606(5) 
no other clauses in the rental 
agreement will be enforceable to the 
extent such clauses purport to reduce 
the extension period provided by 
§$718.606, or otherwise would permit 
a developer to terminate a rental 
agreement in the event of 
conversion.!® F.S. §718.606(5) does 
not apply to rental agreements 
entered into on or prior to the 
effective date of the Roth Act, but 
does apply to extensions and 
renewals entered into after such 
date.!® 


Statutory right of first refusal 


While the Roth Act does not 
contain any requirements for 
mandatory discounts to tenants, it 
does contain a requirement for a 
right of first refusal. This right of first 
refusal is given to each tenant who 
has resided in the existing 
improvements for at least 180 days 
prior to the date the notice is given.!” 
Such a tenant has a right of first 
refusal to purchase the unit in which 
such tenant is residing on the date of 
the notice.'® 


Under §718.612(4) the tenant’s 
right terminates upon the occurrence 
of any of the following events: (a) 
termination of the rental agreement 
and all extensions thereof; (b) waiver 
by the tenant in writing; or (c) 45 
days from the date certain materials 
(including disclosure information 
and the offer to sell) set forth in 
§718.612(1)(a) are delivered to the 


tenant, or any 10-day extension of 
such 45-day period.!® 

In the event the right of first refusal 
has expired and the developer 
thereafter offers the unit for a price 
lower than the price offered to the 
tenant, the developer must notify the 
tenant in writing and the tenant shall 
have an additional right of first 
refusal for a period of not less than 10 
days after receipt of the notice.*! 
However, if the tenant does not then 
exercise its right of first refusal and 
the developer thereafter lowers the 
price again, the tenant does not then 
have an additional right of first 
refusal.?2 

The right of first refusal is 
enforceable prior to closing by an 
action for equitable or other relief. 
After closing, the sole remedy 
prescribed by the Roth Act is for 
damages.”> Further, §718.610(3) 
states that it is against the public 
policy of the State of Florida to 
enforce any provision in a contract 
for purchase and sale which attempts 
to waive the purchasing tenant’s right 
of specific performance. 


Disclosure and certification of 
condition of the improvements 


Prior to the Roth Act, Chapter 718 
required that the prospectus or 
offering circular prepared by a 
developer disclose certain 
information regarding the physical 
condition of the existing improve- 
ments.24 Under the Roth Act this re- 
quirement is augmented, most impor- 
tantly to require: (1) disclosure of the 
physical condition of specified 
components;® and (2) certification 
by an architect or engineer of 
additional information, such as the 
estimated remaining useful life of 
each of the specified components, 
their current estimated replacement 
cost (both as a total amount and ona 
per unit basis) and an opinion as to 
the “structural soundness” of each of 
the specified components.” 

While not addressed by the 
provisions of the Roth Act, it is a 
sound procedure for the engineer’s or 
architect’s certificate to disclose the 
manner in which the improvements 
were inspected. For example, the 
engineer or architect should disclose 
whether he relied on a_ visual 
inspection of the improvements or 
whether certain other techniques, 
such as X-ray examination of 
structural elements, were used. 

Also, the attorney representing the 
developer might consider whether 


certain disclaimers regarding the 
engineer's or architect’s certificate 
would be beneficial to his developer 
client as a safeguard against the 
possibility of errors or omissions in 
the certificate. Such disclaimers 
might disclose that the engineer or 
architect is a third party who was 
paid good and valuable considera- 
tion for making his inspection and for 
furnishing the certificate, and that 
the developer assumes no liability for 
any of its misstatements. 

While the effectiveness of this 
disclaimer is arguable, there seems to 
be no apparent legal detriment to a 
developer for including it. Regard- 
less of such disclaimers, obviously, it 
is imperative that the inspection be 
made and the certificate be prepared 
with great concern and care, and that 
the architect or engineer be made 
aware of the full extent of the duty 
that he assumes in making such 
inspection and in preparing such a 
certificate. 


Warranties; reserves; surety bonds 


The most novel aspect of the Roth 
Act involves the establishment of 
“converter reserve accounts.” 
Although the Roth Act establishes 
statutory implied warranties for 
conversions, a converter may 
establish certain reserve accounts 
specifically set forth in §718.618 in 
lieu of such warranty requirements. 

The warranties are created by 
§718.618(7) which states that unless 
the developer establishes the reserve 
accounts in accordance with 
§$718.618: 
the developer shall be deemed to have gran.ed 
to the purchaser of each unit an implied 
warranty of fitness and merchantability for the 
purposes or uses intended, as to the roof and 
structural components of the improvements 
and as to mechanical, electrical and plumbing 
elements serving the improvements, except 
mechanical elements serving only one unit. 
Such warranty shall be for a period beginning 
with the notice of intended conversion and 
continuing for three years thereafter, or the 
recording of the declaration to condominium 
and continuing for three years thereafter, or 
one year after owners other than the developer 
obtain control of the association, whichever 
occurs last, but in no event more than five 
years. 


Further, under §718.618(7)(b) unit 
owners not acquiring title from the 
developer are also given the benefit 
of the warranties. 

If the developer decides to 
establish the reserve accounts, he 
must establish a reserve for each of 
the following three components: (a) 
air conditioning systems serving 
more than one unit or property which 


replacement 


the association is responsible to 
repair, maintain and replace, if any; 
(b) galvanized plumbing, if any; and 
(c) roofs.27 Section 718.618(1) 
contains formulas for establishing the 
amounts of each of the reserve 
accounts. The Division of Florida 
Land Sales and Condominiums is 
required to review these reserve 
account funding amounts annually to 
determine whether they are 
sufficient and to make recom- 
mendations to the legislature when 
adjustments are needed.** Reserve 
accounts are funded on a prorated 
basis upon the closing of each unit, 
based on that unit’s percentage 
ownership in the common 
elements.”° Prior to the point in time 
when unit owners have elected the 
board of directors of a condominium 
association, reserve account funds 
may be spent only for repair or 
of the specified 
component for which the reserve 
account was established.*° However, 
after control of the condominium 
association has been turned over, the 
reserve accounts may be spent for 
any purpose, if approved by a vote of 
three-quarters of all unit owners.*! 
The Roth Act seems to give the 
developer an additional option of 
posting a surety bond in lieu of 
establishing reserves and in lieu of 
the implied warranties. This is done 
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Legal Considerations: 


under FS. §718.618(1) which states: 


When existing improvements are converted to 
ownership as a residential condominium, the 
developer shall establish reserve accounts for 
capital expenditures and deferred 
maintenance, or give warranties as provided 
by subsection (7), or post a surety bond as 
provided by subsection (8). 

However, it is important to note 
that in §718.618(7) it is stated that: 
A developer makes no implied warranties 
when existing improvements are converted to 
ownership as a residential condominium and 
reserve accounts are funded in accordance 
with this section. 

The fact that §718.618(7), which 
establishes the implied warranties, 
makes no mention of the alternative 
of posting a surety bond in lieu of 
such warranties creates some doubt 
as to whether the posting of a surety 
bond will in fact relieve a developer 
of implied warranties. 

There are significant questions 
regarding the implied warranties that 
remain to be answered. Attorneys 
representing a condominium 
association may well, in the future, 
argue that the legislature never 
intended that a developer 
establishing reserves on just the three 
specified components (air 
conditioning, galvanized plumbing 
and roofs) would be free of 
nonstatutory implied warranties as to 
the other components of the 
improvements. In addition, it will be 
argued that the fact that a developer 
establishes the converter reserve 
accounts should in no way affect 
such developer’s liability under other 
causes of action, such as for 
negligence or misrepresentations, by 
way of omission or commission, in 
the disclosure material regarding the 
physical aspects of the improve- 
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ments, or absolute liability as to 
certain of the components. 
Therefore, attorneys should certainly 
not advise their developer clients that 
the creation of the converter reserves 
will relieve them from all liability 
regarding the improvements. 


Title questions 
Section 718.402 reads as follows: 


A developer may create a condominium by 
converting existing, previously occupied 
improvements to such ownership by 
complying with parts I and VI of this chapter. 

Perhaps, therein lies the most 
serious question created by the Roth 
Act. Part I of the Florida 
Condominium Act contains the 
general requirements one must 
comply with in order to create a valid 
condominium. However, pursuant to 
§718.402 conversions, unlike any 
other condominiums in the State of 
Florida, must also comply with the 
special provisions of the Roth Act. It 
has been argued that if the 
conversion does not so comply, then 
a valid condominium has not been 
created. Since compliance with the 
requirements of the Roth Act will not 
be reflected by documents recorded 
in the public records, monitoring 
compliance with Part VI will be very 
difficult. The title examiner may 
have to confirm the giving of proper 
notices, proper extensions of leases, 
giving of disclosure material within 
certain aforestated periods and 
termination of a tenant’s right of first 
refusal. Title examiners may have to 
resort to such measures as reviewing 
existing leases and confirming the 
giving of all notices, review of dis- 
closure information and review of 
affidavits from developer and 
tenants in order to protect 
themselves and the parties that they 
are insuring until such time as this 
provision of the Roth Act is clarified. 


Conclusion 


While a first reading of the Roth 
Act may seem somewhat complica- 
ted, upon the second or third reading 
one finds that it holds together very 
well. The 1980-81 Session of the 
Florida Legislature will most 
certainly address the questions 
raised by the Roth Act and, 
hopefully, resolve them. Two of the 
most crucial questions that should be 
addressed include dealing with the 
problems noted within §718.402, and 


clarifying the provisions relating to 
the converter reserve account, surety 
bonds and implied warranties. O 


' Chapter 80-3, 1980 Fla. Sess. Law Serv. 
2 See former Fia. Stat. §718.402. 
3 While there is no definition of the term 


“offering” in Chapter 718 specifically 
applicable to §718.608, such term is defined in 
Division Rule 7D-17.01 regarding the 
developer’s filing for reservation programs: 

(1) “Offer” means any advertisement, 
inducement, solicitation or attempt to 
encourage any person to acquire an interest in 
the condominium unit, either proposed or 
existing, other than as security for an 
obligation if undertaken for gain or profit. 

Also, §718.612(1)(c), which involves a 
tenant’s right of first refusal, contains the 
following language: 

As used in this paragraph, “offer” includes 
any solicitation to the general public by means 
of newspaper advertisement, radio, television 
or written or printed sales literature or price 
lists. 

' Stat. §718.608(5). 

Stat. §718.608(4). 

® Stat. §718.610(1). 

Stat. §718.610(2). 

Stat. §718.610(1) & (2). 

® Section 718.103, which is the definitional 
section of the Condominium Act, has been 
amended to include subparagraph (21) 
thereof, which defines “rental agreements” to 
be “any written agreement, or oral agreement, 
if for less duration than one year, providing the 
use and occupancy of premises.” 

Stat. $718.606(2) (a). 

Fia. Stat. §718.606(2)(c). 

Stat. §718.606(3) 

Stat 

Td, 

Fra. Stat. §718.612(1). 

Pid: 

'' The materials specified in §718.612(1)(a) 
must be given to the tenant within 90 days of 
the date of the notice. If not given within such 
time, the tenant’s rental agreement extension 
period will be extended for the number of 
days in excess of 90 days which have elapsed 
from the date of the notice to the date when 
the materials are delivered. 

20 The term “offer,” as used in §718.612(1)(c), 
is defined as including “any solicitation to the 
general public by means of newspaper 
advertisement, radio, television or written or 
printed sales literature or price lists.” 

2! Stat. §718.612(1)(c). 

23 Stat. §718.612(2). 

See former §718.504(15), amended by 
Chapter 80-3, §5, 1980 Fla. Sess. Law Serv. 

Stat. §718.616(3) (a). 

Stat. $718.616(3)(b). 

* Fra. Stat. §718.618(1)(a). 

*> Fia. Stat. §718.618(6). 

Stat. §$718.618(2) (a). 

Stat. §718.618(3)(b). 

ad. 

®2 Subsection (8) describes the type of surety 
bond and the requirements concerning same. 


. $718.606(5). 
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Legal Considerations: 
Condominium or 

co-operative? 
Issues facing the 
developer 


By Miles E. Shiopack 


ertain urban areas of 
the United States, 

C especially metropolitan 
, New York City, have 
traditionally been 


characterized by the 
cooperative form of apartment 


“Florida’s statutory provisions regard- 
ing condo and co-op associations, 


bylaws, maintenance assessments as 

’ ~ market has had its ups and downs 
well as the developer s warranties of 
merchantability and fitness of the tremendous increase in cooperative 
construction are practically identical.” apartments has occurred in New 


York City since the mid-1960’s. From 
1976 to the end of 1979, New York co- 
op prices have tripled and the 
number of cooperative apartments 
has increased sharply.' The vast 
majority of these new co-op units are 
not new at all, but rather the product 
of conversion from rental apartment 
buildings to cooperatives. 


Florida has also experienced a 
burgeoning in the development of 
multiunit apartments since the 1960’s. 
However, in Florida’s case this has 
manifested itself almost exclusively 
in the form of condominiums, both in 
the mode of newly constructed 
developments and as conversions 
from pre-existing rentals. 
This article will focus upon some 

i of the key issues which these two 

forms of ownership present to the 
prospective residential condo- 
minium or co-op developer. By 
considering certain of the financial 
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Legal Considerations 


and tax problems faced by the 
developer and the _ prospective 
purchaser, some new insights may be 
gained. Because of the singular 
relationship of the cooperative 
apartment subject matter to New 
York State, selected citations from 
the jurisdiction, as well as from 
Florida, will be included in this 
article. 


Some definitions 


Before delving into these ques- 
tions, some basic definitions are in or- 
der. The unit owner of a condominium 
usually acquires, by warranty deed, 
fee simple title to and the right to 
exclusive possession of his 
apartment, much in the same way a 
single-family homeowner receives 
title to and right to possession of his 
home. In addition to certain other 
appurtenances, each unit owner of a 
condominium owns an undivided 
interest in the “common elements,” 
or areas as to which all members of 
the condominium have some rights 
of use and possession.? The condo- 
minium unit owner in Florida also be- 
longs to a condominium association 
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from Cornell University, cum laude, in 1974. 
In addition to this article, he is the author of 
“The Legal Dynamics of Condominium 
Conversions” in the May 1980 issue of Miami 
Realtor. He is a member of the Tax Section 
and Real Property, Probate, and Trust Law 
Section of The Florida Bar. 
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which has the function of carrying 
out the various provisions of the 
declaration of condominium the 
governing document of the particular 
condominium which, along 
with the bylaws, prescribes the 
ownership rights of unit owners. The 
declaration of condominium is 
recorded in the public records and its 
provisions are deemed by F-.S. 
§718.104(7) to be enforceable 
equitable servitudes, run with the 
land and are effective until the 
condominium is terminated.* 

In the cooperative, on the other 
hand, a developer usually sells the fee 
along with the buildings and 
improvements erected on the land to 
a not-for-profit corporation (the 
“cooperative apartment corpora- 
tion”). The corporation then sells its 
stock to individuals in proportion to 
the size, location and desirability of 
the apartment they will occupy. In 
addition, the corporation enters into 
a “proprietary lease” with each 
individual purchaser, granting him 
the exclusive right to possess a 
particular unit and the right to use 
common areas in accordance with 
the controlling documents of the 
cooperative apartment corporation. 
These interrelated governing 
instruments include bylaws, rules 
and regulations, and article of 
incorporation. The stock certificates 
of cooperative corporations 
invariably provide that the owner- 
ship interest is inseparable from 
the proprietary lease pertaining to a 
specific cooperative apartment.‘ 


Similarities between condos and 
co-ops 

In both the condominium and 
cooperative vehicles of ownership, 
the applicable statutes together with 
the controlling documents define the 
various restrictions upon use, transfer 
of units, maintenance obligations, as 
well as other aspects of the rights and 
responsibilities of individual unit 
owners.> These documents may be 
formulated so as to make little actual 
difference to the unit owner whether 
the entity takes the shape of a co-op 
or a condominium; and the two 
forms of ownership are very much 
alike in many material respects. It is 
interesting to note that the chapters 
of the Florida Statutes governing 
condominiums and _ cooperatives, 


namely 718 and 719, respectively, are 
quite similar. Accordingly, Florida’s 
statutory provisions regarding condo 
and co-op associations, bylaws, 
maintenance assessments as well as 
the developer’s warranties of 
merchantability and fitness of the 
construction are practically 
identical.® 

In addition to the statutory 
similarities, condos and _ co-ops 
resemble each other in other 
significant ways. For example, both 
condominiums and_ cooperative 
communities typically impose 
through their governing documents 
restrictions upon the sale, lease or 
other disposition of units. Oftentimes 
there are also provisions granting the 
governing body aright of first refusal 
to purchase or lease the unit on terms 
similar to those agreed upon by the 
unit owner and a third party, 
although this is not so prevalent in 
New York. The documents as well as 
the statutes controlling both 
condominiums and _ cooperatives 
contain provisions relating to the 
obligations of the unit owner to pay 
maintenance assessments and define 
the powers which the condominium 
association or cooperative apartment 
corporation possesses to enforce the 
owner's obligation to contribute his 
share of the cost.’ The Florida 
Bureau of Condominiums, a 
subdivision of the Florida 
Department of Business Regulation, 
Division of Florida Land Sales and 
Condominiums, oversees the 
approval and filing of documents 
relating to the creation of both 
condominium and cooperative 
forms of ownership. In New York, 
the Attorney General’s office serves a 
similar function. 


Financing 


The land and buildings comprising 
the entire cooperative are usually 
subject to a mortgage. Typically, the 
person buying an interest in a 
cooperative apartment also obtains a 
separate, individual loan to finance 
the purchase of his stock and lease. 
The loan is secured by the borrower’s 
shares of stock as well as by the 
proprietary lease’ relating to his 
individual unit. 

Owning stock in a cooperative 
apartment corporation may provide 
income tax advantages similar to 
those allowed owners of 
condominiums. If the requirements 
of federal tax laws are met 
(specifically those stated in $216 of 
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the Internal Revenue Code of 1954, 
as amended, and the regulations 
thereunder), the stockholder may 
deduct the percentage of his 
maintenance which is allocated to the 
corporation’s real estate taxes and 
mortgage interest. Such deductions 
will be in addition to the interest 
which is deductible by the 
stockholder in conjunction with his 
individual loan. 

In those jurisdictions where rent 
control laws give tenants certain 
rights to remain in possession despite 
the fact that their apartments have 
been converted and sold, the benefits 
of §216 may be lost. However, in a 
recent private letter ruling, the IRS 
held that a stockholder is not required 
to occupy the premises in order to 
obtain the deduction.’ The Service 
stated that the right as against the 
corporation to occupy the premises is 
sufficient; it is not material that the 
stockholder may be precluded from 
actual occupancy by tenants whose 
leases are protected by the rent 
control laws. 

Frequently, as each new unit in a 
condominium is sold, the 
institutional mortgagee partially 
releases the underlying mortgage. In 
a cooperative, however, title to the 
fee remains with the cooperative 
corporation and consequently, there 
is no comparable partial release. 

Because fee simple title remains in 
the cooperative corporation, it has 
traditionally been more difficult 
(particularly in areas where co-ops 
have not been in vogue) for the 
prospective cooperative apartment 
purchaser to obtain financing for the 
purchase of his stock and lease. This 
problem has become less significant 
recently because Florida title 
insurers are now increasingly willing 
to insure proprietary leases to 
apartments; and because developers 
have arrived at attractive, creative 
financing techniques which in some 
cases provide better interest terms 
than would be available from 
institutional lenders. Specifically, 
where the terms of existing 
mortgages and interest rates are 
favorable, the cooperative sponsor 
may himself provide low interest, 
‘“‘wrap-around” financing to 
purchasers of cooperative 
apartments.° 

A significant problem facing a 
developer who contemplates 
converting existing Florida rental 
property to the condominium form 
of ownership is the requirement 


under Florida Condominium Act 
§$718.104(3) that existing mortgagees 
join in or consent to the filing of the 
declaration of condominium. In New 
York, at the time of the first 
conveyance of each unit, every 
mortgage and lien affecting such unit 
must be satisfied or the unit and its 
common interest released.!° This 
problem is virtually nonexistent in 
the case of cooperatives, because fee 
simple title remains in the coopera- 
tive apartment corporation. 

The financial community is be- 
coming increasingly receptive to the 
financing of individual cooperative 
apartments. For example, the 
Federal Home Loan Bank Board has 
recently enacted regulatory changes 
permitting federally chartered 
savings and loan associations to make 
individual cooperative apartment 
loans.!! Probably the biggest 
obstacle to the financing by lending 
institutions of individual cooperative 
apartments in Florida, however, is 
that there have been comparatively 
few cooperative developments 
created in this state. Consequently, 
the Florida lending community has 
not developed the same degree of 
sophistication with regard to the 
financing of cooperatives as they 
have with regard to the financing of 
condominiums. 


Possible tax advantages to the 
developer 


There may be some potential tax 
advantages to the cooperative 
apartment project which deserves 
mention. Ideally, a prospective 
condo or co-op converter will want 
to receive capital gains treatment on 
the disposition of the property which 
is being converted. To qualify for 
this benefit, the property must be 
held for a period of a least one year 
and come within the Internal 
Revenue Code’s definition of capital 
gains property.!2 Capital gains 
property does not include “property 
held by the taxpayer primarily for 
sale to customers in the ordinary 
course of his trade or business” 
(sometimes called “‘dealer’”’ 
property); and since the 
condominium converter is 
developing and selling off units, he 
typically cannot obtain capital gains 
treatment for the sales.'° 

In a related Ruling (IRS Rev. 
Ruling 80-216, August 11, 1980), the 
Service considered whether an 
apartment owner who converts to 
condominium and sells the units to 
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Legal Considerations: 


the general public could qualify for 
capital gains treatment based upon 
the provisions of §1237(a) of the 
Code. This section specifically 
provides that, subject to certain other 
conditions, a lot of parcel that is part 
of a tract of real property in the hands 
of a noncorporate taxpayer shall not 
be deemed to be held primarily for 
sale to customers in the ordinary 
course of trade or business at the time 
of sale solely because of the taxpayer 
having subdivided such tract for 
purposes of sale or because of any 
activity incident to such subdivision 
or sale. The ruling determined that 
§1237(a) is not applicable to an 
apartment building owner who 
converts that property to 
condominium and sells the units to 
the general public. Accordingly, the 
taxpayer’s gain could not qualify for 
capital gaines treatment.!4 

As a result of the foregoing 
guidelines, the condo converter’s 
sales of units are taxed at ordinary 
income rates. This problem is not as 
pronounced in the case of the 
cooperative sponsor because there is 
only a single, bulk transfer of the fee 
simple title, namely to the 
cooperative apartment corporation. 
In form, at least, there is a different 
entity actually disposing of 
cooperative apartment interests. 

A word of caution: While it may 
intially appear that the cooperative 
developer or converter may be more 
likely to receive capital gains 
treatment, this result is far from clear. 
This is especially so in the situation 
where a developer or converter is 
noted to be participating actively in 
the sale of units. The Internal 
Revenue Service in such instances 
may ultimately view the ownership 
differences between condos and co- 
ops as more of form than of 
substance, since the cooperative 
corporation may be perceived as an 
agent of the sponsor for purposes of 
the disposition of co-op apartments. 
The author is not presently aware of 
any rulings or decisions which are 
dispositive of this issue. However, 
there is authority (unrelated to the 
disposition of interests in cooperative 
apartments) to the effect that a sale 
of land by a shareholder to his 
corporation which then undertakes 
the subdivision, development and 
resale of that property may raise the 
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question of whether the corporation 
is his alter ego or agent as to property 
held for sale to customers in the 
ordinary course of a real estate 
business.!° 


The New York experience 


The question of why New York 
City has traditionally gone the 
cooperative route while Florida 
developers and converters have 
typically chosen the condominium 
form of ownership is one which often 
arises when discussing the 
differences between condos and co- 
ops. Although this question is not 
capable of an absolute answer, the 
tax implications set forth above are 
certainly contributing factors. In 
addition, New York City apartment 
buildings are often situated on leased 
land, and New York State law 
prohibits the establishment of 
residential condominiums on such 
land.’° As a result of this peculiarity in 
New York law, developers in that 
state have frequently been forced to 
utilize the cooperative vehicle for 
conversion of rental property. 

Another characteristic of the New 
York experience is that the 
economic pressures which favor 
conversion are more pronounced in 
that jurisdiction. The economic 
factors which favor a developer’s 
decision to convert to either co-op or 
condo are quite similar: as a piece of 
rental property becomes less 
profitable and the owner of the 


building desires to dispose of his © 


investment, he seeks the method of 
sale which will result in the largest 
profit. The decline in the value of 
rental property as such has been 
accentuated in New York City, where 
rent control is more of a reality to be 
reckoned with than in Florida.!” 
Furthermore, the cost of heat, 
electricity and labor have, in that 
jurisdiction, increased dramatically 
in recent years. Consequently, 
owners of New York apartment 
buildings have faced harder eco- 
nomic pressure to go the conversion 
route than have Florida investors. 


Conclusion 


Because of the increased creative 
financing techniques available to 
converters and developers of 
cooperatives and also because of the 
increased willingness which title 
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insurers have more recently 
expressed to insure interests in 
cooperative apartments, there 
appears little justification for the 
continuation of the phobia which 
Florida’s developers and lenders 
seemingly exhibit toward the 
cooperative form of ownership. 5 
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Legal Considerations: 


The role of the 
association in 
condominium 
operations 


By Gary A. Poliakoff 


“The possession and exercise by the 
association of powers affecting the use 
right and enjoyment of property has 
potentially substantial consequences 
with clear constitutional implications. 
The association’s mandatory nature, 
created by state law and enforced by 
state action, and its authority to affect 
property rights, makes compelling the 
conclusion that the association’s 
actions are ‘public’ in a constitutional 
sense, requiring at least minimal 
observance of due process and equal 
protection principles.” 


review of the funda- 
oy mentals of the condo- 
minium concept is 
essential to  under- 
standing the role of the 
association in condo- 
minium operations. Condominium, 
simply stated, is a form of real 
property ownership. Although there 
were a few ‘“‘common-law” 
condominiums! created by contract 
prior to the enactment of the Florida 
Condominium Act,? for the most part 
“condominium” is a_ statutorily 
created form of ownership. While we 
generally think of a condominium 
unit as an apartment in a multifamily 
housing complex, a condominium 
could just as easily be a marina, 
parking garage, office building, or 
unimproved 

The key characteristic of a 
condominium, that which distin- 
guishes it from other forms of 
property ownership, is that in 
addition to owning the apartment 
(condominium unit), lot, parking 
space, etc., the unit owner also owns 
an undivided interest with the other 
unit owners in the “common 
elements.” The unit owner’s interest 
in this commonly owned property, 
which is “appurtenant to” (belonging 
to) his unit, but need not be 
contiguous to‘ (touching or near) his 
unit, cannot be separated from it. 
To promote harmony and 
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uniformity within the condominium 
and to provide a means for the co- 
owners to pool their resources for 
their mutual benefit in the operation 
and maintenance of that which they 
own in common, the Condominium 
Act® provides that there shall be an 
“association.”® This association 
serves as a vehicle for coordinating 
the activities and interests of the unit 
owners in the day-to-day operation 
and maintenance of the condominium. 

Traditionally, the condominium 
association owned no interest in the 
common elements.’ However, with 
the recent trend toward purchasing 
recreation facilities as a means of 
resolving conflicts over the validity 
of long-term leases,* many 
associations now own _ property 
distinct from the common elements.® 
These associations are referred to as 
“‘landed associations.’’ The 
restrictions on use rights of the 
“common areas” are established 
through “declarations of protective 
covenants and restrictions,” 
affecting all property within the 
development. 

The condominium association is 
distinguishable from the neighbor- 
hood civic association in that the 
latter is a voluntary organization, 
while the condominium association is 
mandatory. In a condominium, unit 
owners, by virtue of their 
ownership, automatically become 
members of the association. 
Members may not escape liability for 
their pro rata obligations to the 
association by waiving the use or 
enjoyment of any common elements 
or by abandonment of the unit on 
which assessments are made.!° 
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Legal structure of association 


From the inception of the 
Condominium Act"! through January 
1, 1977, an association could be either 
a corporation for profit, a 
corporation not-for-profit, or an 
unincorporated association.!? 
Effective January 1, 1977, newly 
created associations must be either a 
corporation for profit or not-for- 
profit.'° 


The association’s dual role 


The ability of the association to 
control the use of the condominium 
property, including the uses to which 
the interior of the units may be put, 
raises the association to a level 
analogous to that of a municipal 
government. 

In fuifilling its role, the association 
acts as both a business enterprise and 
aregulatory agency. As a business the 
board must concern itself with 
efficient operation of the 
condominium, maintenance of the 
condominium property and 
corporate assets, revenues and 
expenditures, employee relations, 
insurance, etc. 

In its regulatory role the 
association provides for utility 
services, refuse removal, security, 
road maintenance, and covenant 
enforcement. The association’s 
ability to levy assessments to meet its 
financial obligations is analogous to 


_the governmental taxing authority. 


The enforcement of covenants 
through the imposition of fines or 
penalties and the collection of 
assessments through the use of liens 
evidence a quasijudicial power. 

The possession and exercise by the 
association of powers affecting the 
use right and enjoyment of property 
has potentially substantial 
consequences with clear constitu- 
tional implications. The association’s 
mandatory nature, created by state 
law and enforced by state action, and 
its authority to affect property rights, 
makes compelling the conclusion 
that the association’s actions are 
“public” in a constitutional sense, 
requiring at least minimal 
observance of due process and equal 
protection principles.'* 


The power to act 


Like a municipal corporation, the 
condominium association derives all 


of its powers, duties and its very 
existence from the state acting 
through its legislative body. It enjoys 
onlv such powers as are specifically 
granted or necessarily implied from 
power granted. The starting point for 
examining the source of an 
association’s power is the 
Condominium Act.!5 

Pursuant to the Act the association 
has the irrevocable right of access to 
each unit during reasonable hours 
when necessary for maintenance, 
repair or replacement of any 
common elements, or for making 
emergency repairs necessary to 
prevent damage to common 
elements or to another unit or units;!® 
the power to make and collect 
assessments, and to lease, maintain, 
repair and replace the common 
elements;!7 the power, unless 
prohibited by the declaration, 
articles of incorporation, or bylaws 
of the association, to purchase units 
in the condominium and to acquire 
and hold, lease, mortgage and 
convey them;!§ the authority, unless 
prohibited by the declaration, to 
modify or move any easement for 
ingress or egress or for the purposes 
of utilities if the easement constitutes 
part of or crosses the condominium 
property;'® and the power to enter 
into agreements to acquire 
leaseholds, memberships and other 
possessory or use interests in lands or 
facilities such as country clubs, golf 


courses, marinas, and other 
recreational facilities, providing, 
however, that subsequent to 


recording of the declaration the 
association can act only to the extent 
authorized by the declaration.”° 

In addition to the specified 
powers, the association is charged 
with the duty to maintain records for 
each condominium it operates, in the 
county where the condominium is 
located, according to good 
accounting practices,”! and to use its 
best efforts to obtain and maintain 
adequate insurance to protect the 
association and the common 
elements.?” 


The capacity to sue or be sued 


From the inception of the 
condominium concept, the 
legislature granted to the association 
the power to bring suit and be sued.” 
Notwithstanding this stated 
authority, initially, the right of an 
association to maintain an action in its 
individual capacity or as a 
representative action on behalf of 
its members was severely limited. 


\ 
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Early attempts by associations to 
represent the interests of their 
members were rejected by the courts 
on the ground that an association was 
not areal party in interest.” Efforts at 
class action litigation, bridled with 
the burden of proving the 
“standards” necessary to maintain 
class actions, 2> were often rejected 
by the trial courts.”¢ 

In an effort to eliminate any doubt 

as to the right of the association to act 
in a representative capacity, the 
Florida Legislature amended the 
Condominium Act in 1974 to 
provide: 
After control of the association is obtained by 
unit owners other than the developer, the 
association may institute, maintain, settle or 
appeal actions or hearings in its name on 
behalf of all unit owners concerning matters of 
common interest, including, but not limited to, 
the common elements, the roof and structural 
components of a building or other 
improvements, mechanical, electrical, and 
plumbing elements serving an improvement 
or a building, representations of the developer 
pertaining to any existing or proposed 
commonly used facilities, and protesting ad 
valorem taxes on commonly used facilities. If 
the association has the authority to maintain a 
class action, the association may be joined in 
an action as representative of that class with 
reference to litigation and disputes involving 
the matters for which the association could 
bring a class action. Nothing herein limits any 
statutory or common law right of any 
individual unit owner or class of unit owners to 
bring any action which may otherwise be 
available.?’ 

Two years later, the Florida 
Supreme Court, in Avila South 
Condominium Ass’n, Inc. v. Kappa 
Corp., rejected this legislatively 
created authority as an “impermis- 
sible incursion by the legislature into 
the exclusive prerogative of this 
Court to adopt rules for ‘practice and 
procedure in all courts”’.* Then, in 
the next paragraph of its opinion, the 
court noted that “the peculiar 
features of condominium develop- 
ment, ownership, and operation 
indicate the wisdom of providing a 
procedural vehicle for settlement of 
disputes affecting condominium unit 
owners concerning matters of 
common interest. Therefore, we 
adopt the substance of the statutory 
sections herein invalidated as a rule 
of procedure.””® 

In effect, the Florida Supreme 
Court solidified that which was 
evolving as the prevailing viewpoint 
of the Florida courts: that a 
condominium association has the 
capacity as an individual entity to 
bring suit in furtherance of its 
statutory and documentary powers, 
duties and responsibilities;*° and, in 


its representative capacity it need not 
allege and prove class action 
standards since the statute itself 
“unites common goals in obtaining 
relief by declaring association 
members to be a class insofar as the 
common elements are concerned.”*! 

Efforts by the Civil Procedure 
Rules Committee of The Florida Bar 
to dilute the effect of Avila** have 
been twice rejected by the Florida 
Supreme Court, which reasserted its 
position that as to controversies 
affecting the matters of common 
interest, the condominium 
association, without more, should, as 
a matter of law be permitted to 
represent the class composed of its 
members.** 


Implementation of the association 
function 


In the exercise of its powers, the 
association acts through its directors, 
officers, agents and employees. The 
officers and directors have a 
fiduciary relationship to the unit 
owners.** Traditional corporate law 
concepts of board liability are 
applicable to condominium boards 
notwithstanding the fact that the 
condominium director is a volunteer 
or that the corporation may be not- 
for profit. The board is responsible 
for making policy and for ensuring 
overall supervision of the association 
The officers, agents and employees 
are responsible for execution of 
policy and for the day-to-day 
operation of the association. 

In addition to performing those 
tasks necessary to implement the 
primary functions of the association, 
the board must concern itself with: 
preparation of an annual budget;* 
timely and uniform enforcement of 
covenants and restrictions;*® 
promulgation of rules and 
regulations governing the use of 
common areas, including the 
recreational facilities;*” collection of 
delinquent assessments;** conduct- 
ing an annual meeting;*® screening of 
applicants interested in purchasing 
or leasing condominium units;*® and 
promotion of harmony within the 
community in order to achieve 
common goals and objectives. 

In its representative capacity, the 
association board must also act to 
protect the condominium property. 
Following the transition meeting,” 
the unit owner elected board 
members should obtain from the 
developer a certified copy of the 
condominium’ declaration(s), an 
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audit of the association funds, a copy 
of the plans and specifications, a 
roster of the unit owners, and such 
other materials as are required by 
statute to be delivered to the 
association. After these records 
have been obtained, particular 
concern must be paid to the use of 
association funds during the period 
of developer control. The 
determination of whether the 


developer elected to guarantee 
maintenance,“ or whether the 
developer paid the same 


proportionate maintenance 
payments on its unsold units as other 
unit owners paid on their units, must 
be made.*® If a maintenance 
guarantee was in effect, all 
obligations incurred during the 
guarantee period should be paid by 
the developer. 

Recognizing time limitations 
imposed by statutory warranties, 
the association should also engage 
the services of an independent 
engineering firm to ascertain 
whether the condominium 
improvements have been con- 
structed in compliance with 
applicable building codes, in 
accordance with the approved plans 


Gary A. Poliakoff of Becker, Poliakoff & 
Streitfeld, P.A., Ft. Lauderdale, graduated 
from the University of South Carolina in 1966 
with a B.S. degree and the University of Miami 
School of Law in 1969 with the J.D. degree. He 
has been a panelist at the National 
Conferences on Community Associations, 
sponsored by the Community Associations 
Institute, and lecturer at the Annual 
Condominium Seminars, sponsored by The 
Florida Bar's Real Property, Probate and Trust 
Law Section. He participated with the Florida 
Law Revision Council in redrafting the state’s 
Condominium Act and, most recently, was a 
consultant to an interagency task force of the 
United States Department of Housing and 
Urban Development established by President 
Carter to draft federal condominium 
legislation. 
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and specifications,” and in a good 
and workmanlike manner. A well 
prepared engineering survey will 
also serve as a valuable tool in 
planning long and short range 
maintenance programs. 

In exercising its authority, 
however, the board may act only 
within the limits of power expressly 
or impliedly granted to the 
association and, even then, it must 
observe principles of due process 
and equal protection. This is of 
particular concern in the area of 
covenant enforcement and in the 
promulgation of rules and 
regulations. 


Unit owner liability for acts or 
omissions of association 


Under the initial Condominium 
Act, a unit owner had no personal 
liability for any damage caused by 
the association on, or in connection 
with the use of, the common 
elements.*® Effective January 1, 
1977, the statutes were amended to 
provide that a unit owner may be 


personally liable for the acts or 
omissions of the association in 
relation to the use of the common 
elements, but only to the extent of his 
prorata share of that liability in the 
same percentage as his ownership of 
the common elements.*® The 
Condominium Act was amended 
again, effective July 1, 1977, to 
provide an absolute limit on a unit 
owner’s liability to “the value of his 
unit.”5! The question of the potential 
liability of a condominium owner for 
the acts or omissions of a co-owner, 
independent of the acts or omissions 
of the association, has not yet been 
determined and the Condominium 
Act is silent on this point. 


The association counsel 


The association attorney serves, to 
a large extent, in a capacity similar to 
that of a municipal or corporate 
attorney. He is called upon to draft 
employment contracts, service 
contracts, and to render legal 
opinions interpreting the associa- 
tion’s authority to contract. He drafts 
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amendments to the declaration and 
supportive documents, and renders 
opinions interpreting those 
documents. He provides general 
counsel in the day-to-day operation 
of the community. In addition he 
must act in a capacity analogous to 
that of the state attorney in 
prosecuting violations of the 
covenants and_ restrictions and 
collecting delinquent assessments. 

Representation of condominium 
associations provides a rare 
opportunity to attorneys who enjoy 
direct contact with large groups of 
people. The opinions rendered and 
the verdicts achieved literally will 
affect the lives of hundreds, or even 
thousands. It is an opportunity to 
create the evolution of a whole new 
body of law. As a word of caution, a 
person who is very sensitive may find 
this same experience can be 
devastating. A hero one day, a 
scapegoat the next; the success of an 
association attorney may well hinge 
on who controls the board rather 
than the competency of counsel. 

An attorney considering 
representation of a condominium 
must first ascertain the authority of 
the individual(s) interviewing the 
attorney and the extent of the 
proposed client group. Otherwise, 
the attorney who thought he was 
representing the condominium 
association may well find that his 
client is only a small dissident 
faction.*? 

Regardless of whether the client is 
an association, an ad hoc 
organization or a dissident faction, 
the entire scope of the proposed 
attorney-client relationship should 
be spelled out in explicit detail in a 
retainer agreement. Unlike a 
traditional attorney-client 
relationship, the members of a 
condominium board, and even the 
unit owners themselves, may change 
substantially during the course of 
representation. Subsequent boards 
Or owners may have little 
understanding of, or appreciation 


for, the circumstances which 
precipitated the pending legal 
action. 

As a result, the attorney 


anticipating a contingency fee as 
compensation for years of legal 
services may be in for a rude 
awakening when he learns that the 
new board, without his knowledge, 
has substantially compromised the 
claim upon which he was relying. 
The better approach is for the 


\ 

| 
| 
| 


retainer to provide for alternative fee 
arrangements, covering all potential 
situations. Alternatives may include: 
(1) straight hourly; (2) reduced 
hourly plus contingency, providing 
for compensation in the event of an 
“in kind settlement” (e.g., 
construction repairs); or (3) flat fee 
for given number of hours of 
representation, with hourly for 
overage or specific results achieved. 

The association attorney must 
become acclimated to reducing to 
writing all aspects of the entire legal 
relationship. After every conference 
or telephone conversation, confirm it 
in writing. Every legal opinion, 
including recommended courses of 
action, should be confirmed in 
writing. No settlement agreement or 
commitment should be made which 
is not confirmed in writing. Never 
meet in private with the attorney for 
the developer without representa- 
tives from your client group being 
present. Such practices are necessary 
when one represents groups whose 
members are often uninformed or 
misinformed about the nature of the 
pending action and the proper role of 
the association attorney. 


Conclusion 
Condominium association 


practice offers a new and exciting 


challenge to attorneys oriented 
toward group representation. In the 
near future, the demand for 
competent, experienced, association 
attorneys will far exceed the supply. 
With the housing trend accelerating 
the growth of condominiums, the 
potential is unlimited. oO 


' One common law contractually created 
condominium is the Atlantic Cloister located 
in Boca Raton, Florida, recorded at O.R. Book 
877, commencing at Page 89 of the Public 
Records of Palm Beach County, Florida, 
March 26, 1963. 

2 Stat. §§711.01-.23 (1963). 

3In Boston, Mass., a developer recently 
converted the 110-space Brimmer Street 
garage on elegant Beacon Hill to a 
condominium. In Princeton, N.J., a 29-room 
country mansion was likewise converted to a 
condominium. 

4 Thus, the condominium may have an 
interest in a noncontiguous parking area or 
recreation facility. 

5 Stat. §§718.101-508. 

6 Fra. Stat. §718.111. 

7 Distinguish this from the cooperative 
corporation which holds title to the reality, 
granting rights to its shareholders to occupy a 
particular apartment by means of a 
proprietary lease or similar arrangements. 


8 In Florida alone, the author is familiar with 
over 100 recreation lease buy-outs which have 
been consumated by August 30, 1979. 

®In addition, the recent popularity of 


Planned Unit Developments—or “PUDs”’— 
which are communities containing single 
family residences, townhouses and 
condominiums under one organizational 
structure and sharing certain “common areas,” 
has contributed to the increasing number of 
“landed associations.” 

10 Fra. Stat. §718.116(2). 

'! Fla. Laws 1963, Ch. 63-35 (effective date, 
May 13, 1963). 

12 Stat. §711.12(1) (1975). 

Stat. §718.111(1). Because an 
unincorporated association is effectively no 
more than a partnership with potential joint 
and several liability to each of its members, it is 
recommended that all associations be 
incorporated in any event. 

4 The due process and equal protection issue 
is raised where the association seeks to 
selectively enforce the covenants. Such was 
the result at the White Egret Condominium 
where, in spite of its holding that age 
restrictions are constitutional and a “reason- 
able means to accomplish the lawful purpose 
of providing appropriate facilities for the 
differing housing needs and desires of the 
varying age groups.’ White Egret 
Condominium, Inc. v. Franklin, 379 So.2d 346 
(Fla. 1979). Similarly, at the Fifty-Six Sixty 
Collins Avenue Condominium, the association 
was denied injunctive relief to compel 
removal of shutters installed on a balcony 
since the association had allowed other 
nonconforming alterations. Fifty-Six Sixty 
Collins Avenue Condominium, Ine. v. 
Dawson, 345 So.2d 432 (Fla. 3d D.C.A. 1978); 
also see Hyatt, Condominium and Home 
Owner Associations; Formation and 
Development, 24 Emory L. J. 977 (1975). 

Fra. Stat. §718.111. 

16 Stat. §718.111(5). 

7 Fia. Stat. §718.111(6). 

Fra. Stat. §718.111(8). 

19 Stat. §718.111(10). 

20 Stat. §718.114. 

21 Fra. Stat. §718.111(7). 

22 Stat. §718.111(8). 

23 Start. §711.12(2) (1975). 

24 Rubenstein v. Burleigh House, Inc., 305 
So.2d 311 (Fla. 3d D.C.A. 1974); Hendler v. 
Rogers House Condominium, Inc., 234 So.2d 
128 (Fla. 4th D.C.A. 1970). 

*5 Port Royal, Inc. v. Conboy, 154 So.2d 734 
(Fla. 2d D.C.A. 1963), approved in Harrell v. 
Hess Oil & Chem. Corp., 287 So.2d 291 (Fla. 
1973). 

26 Imperial Towers Condominium, Inc. v. 
Brown, 338 So.2d 1081 (Fla. 4th D.C.A. 1976); 
Wittington Condominium Apts., Inc. v. 
Braemar Corp., 313 So.2d 463 (Fla. 4th D.C.A. 
1975). 

27 Stat. §711.12(2) (1975). 

28 347 So.2d 599 (Fla. 1977). 

29 Td. at 608. 

3° See, e.g., Wittington Condominium Apts., 
Inc. v. Braemar Corp., 313 So.2d 463 (Fla. 4th 
D.C.A. 1975). 

3! Imperial Towers Condominium, Inc. v. 
Brown, 338 So.2d 1081, 1084 (Fla. 4th D.C.A. 
1976). 

32 347 So.2d 599 (Fla. 1977). 

33 The Florida Bar, 353 So.2d 95 (Fla. 1977); 
The Florida Bar, In re Rules of Civil Proce- 
dure, No. 58,986 (Fla. Sup. Ct., filed Oct. 9, 
1980). In areas of litigation challenging the va- 
lidity of 99-year recreation leases as being vio- 
lative of sectin 1 of the Sherman Anti-Trust Act, 
ch. 647, 26 Stat. 209 (1890) (current version at 15 
U.S.C. §1 [1975]), and §4 of the Clayton Act, 
ch. 23, 38 Stat. 730(1914) (current version at 15 
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U.S.C. §15 [1975]); however, the federal 
courts have denied the association standing 
because it is “not injured in its commercial 
interests or enterprises as a result of the alleged 
unlawful tying arrangement.” Buckley Towers 
Condominium, Inc. v. Buchwald, 533 F2d 934 
(5th Cir. 1976). 

4 Fra. Stat. §718.111(11). 

35 Fra. Stat. §718.112(2)(f). 

36 Plaza Del Prado Condominium Ass'n, Inc. 
v. Richman, 345 So.2d 851 (Fla. 3d D.C.A. 
1977). 

37 Fia. Stat §718.123. See also Hidden 
Harbour Estates, Inc. v. Norman, 309 So.2d 
179 (Fla. 4th D.C.A. 1975). 

38 Fia. Stat. §718.116(4). 

39 Stat. §718.112(2)(d). 

4° Chianese v. Culley, 397 F. Supp. 1344 (S.D. 
Fla. 1975); Fua. Stat. §718.112(2)(j). 

41 Stat. $718.103(11). 

42 The transition meeting is the meeting at 
which the developer relinquishes to the unit 
owners the right to designate a majority of the 
members serving on the association board. 
Fra. Stat. §718.301(1) & (2). 

4 Fria. Stat. §718.301(4). 

Fa. Stat. §718.116(8). 

45 Brooks v. Palm Bay Towers Condominium 
Ass'n, Inc. 375 So.2d 348 (Fla. 3d D.C.A. 1979). 

46 Stat. §718.203. 

‘7 B. & J. Holding Corp. v. Weiss, 353 So.2d 
141 (Fla. 3d D.C.A. 1978). 

‘8 Thus, where the board sought to restrict 
the use of an apartment by overnight guests in 
the absence of the owner, the court held that 
such a restriction was outside the scope of the 
board’s power, and could be enacted only 
through a proper amendment to the 
declaration of condominium. Mavrakis v. 
Playa Del Sol Ass’n, Inc. No. 77-6059 (S.D.Fla. 
1978 May 11, 1978). Similarly, where the board 
passed a rule assigning parking spaces solely to 
those owners not owning covered spaces, the 
court held that the board acted outside the 
scope of its power. Juno By The Sea North 
Condominium Ass’n (The Towers), Inc. v. 
Manfredonia, 7/3/80 F.L.W. 1302, _. So.2d 
___ (Fla. 4th D.C.A. 1980). 

49 Fa. Stat. $711.18 (1975). 

50 Fia. Stat. §718.119(2). (added by Ch. 76- 
222, §1, Laws of Fla.) 

51 Fia. Stat. §718.119(2). (as amended by 
Chs. 77-221, 222, Laws of Fla.) 

52 It is perfectly permissible to represent such 
a client; however, sufficient caution must be 
taken to ensure that the client group has the 
ability (financial and otherwise) to achieve its 
objective. 
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Legal Considerations: 


Real estate 
time sharing 

in Florida— 

A practitioner’s 
view 


By Thomas J. Davis, Jr. 


he term “time sharing” 


describes a variety of 

approaches pro- 

“Florida is one of the vanguard states in recurring annual rights 
time sharing legislation—a blessing to occupy vacation 


modations for predetermined 
when viewed by practitioners in states series each year. . 
without any clear cut legislative view of The rights, which may be for time 


where time sharing actually fits.” periods as short as one week, may 
grant an ownership interest in the 
accommodations or may utilize a 
contractually granted nonproprie- 
tary right. The principal ones in 
Florida are: 


e Interval Ownership—A propri- 
etary interest whereby the purchaser 
receives an estate for years in the 
property (generally for the estimated 
useful life of the building) coupled 
with a remainder interest as tenant in 
common with all other interval 
owners in the accommodations; and 


e Right to Use—The purchaser 
enters into a contractual right for the 
recurring use periods. There is no 
proprietary interest passed to the 
consumer and his rights are as spelled 
out within the document. At the 
completion of the term of annual use 
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periods (which typically spans 
between 10-30 years), the property 
reverts back to the developer. In 
many ways, this resembles a lease. 

There are other vehicles used to 
achieve the fractional usage (most 
notably, tenancy in common time 
sharing and “vacation clubs”), but 
the above forms predominate in 
Florida. Between the two, interval 
ownership enjoys a large edge over 
right to use programs in the state, 
perhaps because of the character of 
regulation which arose in Florida, 
which is explained later on in this 
article. 

Pages could be written about the 
drafting of time sharing document- 
ation. Fortunately, forms are 
becoming available and existing 
condominium forms can be adapted 
for use as the project instrument. The 
largest area of concern (and the one 
most likely to entrap the practitioner 
with no previous exposure to time 
sharing) is the myriad of legislation 
which may bear directly on the 
project. 

Time sharing regulation contains 
elements of land sales and condo- 
minium law. It also can fall within 
securities laws, if improperly drafted 
or marketed. In price, it more closely 
resembles a new car than a piece of 
real property. The federal govern- 
ment has passed laws which apply, 
and there are more and more specific 
time sharing statutes and regulations 
in the states. 

Florida is one of the vanguard 
states in time sharing legislation—a 
blessing when viewed by 
practitioners in states without any 
clear cut legislative view of where 
time sharing actually “fits.” 


Although the presence of time 
sharing regulations does provide 
some guidance and remove many of 
the uncertainties, the myriad of 
bodies of law which may come into 
play persist and thus the time sharing 
practitioner must cover his client 
well by: (1) determining the appro- 
priate legal vehicle to use only after a 
thorough analysis of all possible 
regulations as they interact with the 
client’s plans; and (2) assuring initial 
and continued compliance with 
those regulations. A summary of 
those statutes and regulations which 
might affect a project located and 
marketed in Florida are as follows: 


Vacation time sharing rules 


Formulated under the Florida 
Deceptive and Unfair Trade 


Practices Act (F.S. Ch. 501, Part III), 
Chapter 2-23 of the Florida 
Administrative Code governs all 
forms of time sharing located or 
marketed in the state. These 
regulations are administered by the 
Department of Legal Affairs and 
implemented under the authority of 
F.S. §§120.54 & 501.205(1) (1975). 

The guidelines define “Vacation 
Time Sharing Plan” as: 
any arrangement, plan, scheme, or similar 
device, whether by membership agreement, 
tenancy in common, sale, lease, deed, rental 
agreement, license, use agreement, security, or 
by any other means, whereby a purchaser in 
exchange for advanced consideration receives 
a right to use accommodations or facilities, or 
both, for a specified period of time less than a 
full year during any given year, but not 
necessarily for consecutive years, and which 
extends for a period of more than one year. 

An exemption from the guidelines 
is provided for “sellers of vacation 
time sharing plans who sell less than 
seven time share units a year.” 

The most salient parts of the regu- 
lations are: (1) a 15-day “cooling off” 
period during which a purchaser 
may cancel and receive a full refund; 
(2) escrow requirements requiring 
that 50 percent of all funds received 
for the sale of nonownership (right to 
use) time share interests must be 
escrowed and released to the seller 
pro rata over the life of the time 
share, and 100 percent of all funds 
received for the sale of proprietary 
interests must be held in escrow until 
the closing of the transaction. The 
escrow funds must be held by a bank 
or trust company licensed to do 
business in Florida. 

There are several allowed alterna- 
tives to the escrow, specifically: (1) 
posting of a surety bond; and (2) a 
recorded presence of a “nondisturb- 
ance” agreement guaranteeing the 
purchaser that, in the event of a fore- 
closure, the time share interests will 
be honored. 

It would appear that the absence 
of an encumbrance on the property 
and filing of specified notices 
constitutes notice of the existence of 
the time share interests. 

The escrow provision is waived for 
those time sharing projects which fall 
under the jurisdiction of the escrow 
provisions of the Florida Condomin- 
ium Statutes. F.S. §718.202. 


The guidelines also require certain 
disclosure to purchasers and the sub- 
mission of certain prescribed 
materials to the Department of Legal 
Affairs prior to soliciting a vacation 
time sharing plan. The guidelines 
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further establish record keeping 
requirements and provide for 
refunds of purchase monies should 
the facilities become unavailable 
during the life of the time share 
agreement. 

Twelve prohibited activities are 
listed, any one of which is considered 
an unfair or deceptive act or practice. 
These essentially involve fraud, mis- 
representation, and failure to 
disclose material facts. 


The condominium act 


Chapter 718 applies to all condo- 
miniums located within the state. 
The legislature passed a series of 
amendments, which became 
effective August 1, 1979, and which 
apply specifically to time share 
estates. 

In a nutshell, the measures: (1) 
prohibit creation of time share 
estates unless authorized in the 
original declaration of condomin- 
ium; (2) prohibit partition of time 
share estates; (3) prescribe joint 
liability for assessments and charges; 
and (4) require detailed disclosure in 


Thomas J. Davis, Jr., South Miami, is 
president of Interval International and the 
originator of the “interval ownership” legal 
concept. He has participated in planning many 
time-share programs throughout the United 
States and abroad. Davis has co-authored two 
books on time sharing, Structuring the Interval 
Project—From Conception to Marketing and 
Marketing a Time Sharing Project. He is a 
contributing author and editor of the Time 
Sharing Encyclopedia, an 11-volume 
reference work published by Interval Interna- 
tional, Inc., from which much of this article’s 
materials were drawn. Davis received his B.S. 
degree from State University of New York at 
Buffalo and his J.D. degree from the 
University of Miami School of Law. 

He acknowledges the assistance of Mark G. 
Langer of Mark G. Langer, P.A., South Miami, 
and Martin S. Friedman of Myers, Kaplan, 
Levinson, Kenin & Richards, Tallahassee. 
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the sales contract and promotional 
literature. 

The most notable of the 
amendments was a de facto prohibi- 
tion against “Phase 2” time shared 
condominiums. Phase 2, in the 
parlance of the time share industry, 
has come to denote a time share 
program added to a previously non- 
time shared project. The Act now 
requires that unless all recorded 
owners of interests ina condominium 
(as well as all lien holders) affirma- 
tively vote for an amendment to the 
declaration of condominium to allow 
time sharing, the sale of time share 
interests is prohibited. F.S. 
§$718.110(8). This requirement does 
not apply if time sharing enabling 
language was included in the original 
underlying legal documentation for 
the project. 

previously mentioned, all 
aspects of Chapter 718 apply to a 
time share which uses the condomin- 
ium form of ownership or is located 
in a condominium, as well as the 
specific time share references inter- 
spersed throughout the Act. 


State and federal land sales acts 


The Florida Uniform Land Sales 
Practices Law (F.S. §498.001 et seq ) 
and the Federal Interstate Land Sales 
Full Disclosure Act of 1969 (15 
U.S.C. §1701 et seq ) may apply to 
time sharing. 

In most instances a time share 
project will fall under the mirror 
exemptions of those two bodies of 
law which exempt the sale of built 
units or those contractually bound to 
be built within 24 months from the 
date of purchase. 

The “two-year” provision is 
applied on the federal level both to 
resort housing and the recreational 
amenities to which the housing is 
deemed incidental. 24 C.F.R. §1700 
(1977). The state exemption may not 
apply if the amenities promised will 
not be built within the 24-month 
period, even though the residential 
unit itself is built within that time 
frame. 

The federal act does not apply to 
offerings in which the purchase of a 
time share interest does not give the 
purchaser the right to use a specific 
site such as a specific resort unit. 
Thus, programs involving nonexclu- 
sive use rights to an unspecified site 
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based upon limited use and availabil- 
ity would not be subjected to the act’s 
registration and disclosure require- 
ments. 

In summation, resort time sharing 
projects not already constructed nor 
under the “construction in two years” 
provision which give a purchaser 
rights to a specified unit will likely be 
subject to the requirements of the 
federal act. 


Real estate licensing law 


Chapter 475 of the Florida Statutes 
regulates the licensing of real estate 
sales persons. 

Interval ownership falls within the 
purview of the statute. All persons 
selling proprietary forms of time 
sharing must be licensed by the 
Board of Real Estate (formerly the 
Florida Real Estate Commission) 
under F.S. §475.001 et seq. 

Section 475.001 of the Florida 
Statutes exempts from the licensing 
requirement a sales person working 
directly for a corporation selling its 
own property so long as the sales 
person is not paid a commission or 
other compensation strictly on a 
transactional basis. 

One of the main motivations for 
the choice of a right to use approach 
by some developers has been the 
belief that such interests do not 
constitute real property and there- 
fore are not regulated by the Board 
of Real Estate. To date, neither the 
Board nor its predecessor has takena 
position on the question. Several 
states, most notably New 
Hampshire, have legislated that all 
time share interests are real property 
interests and therefore subject to 
regulation as such. (New Hampshire 
Condominium Act, RSA 356-B, Land 
Sales Full Disclosure Act, RSA 356-A; 
See also Cal-AM Corporation v. 
Department of Real Estate of the 
State of California, (Court of Appeal, 
2nd District, filed April 10, 1980). 


State and federal securities laws 


This has been one of the areas of 
most concern to time share attorneys, 
mainly because of the uncertain state 
of securities regulations as they 
pertain to time sharing. 

The Securities and Exchange 
Commission took early positions on 
both ownership (The Innisfree 
Corp., April 5, 1973, CCH Fed. Sec. 


L. Rep. §79398) and nonownership 
(Caribbean Beach Club, Inc. April 
25, 1972, CCH Fed. L. Rep. §78819) 
time sharing. Unfortunately the early 
“no action” letters were disavowed 
by the Commission. Since 1974 the 
Securities and Exchange Commission 
has indicated that it is not authorized 
to issue any “no action” or other inter- 
pretive letters involving interests or 
participation in resort real estate, 
given the “complexities” of the time 
sharing field. Counsel for a time 
share developer is well advised 
nonetheless to analyze all available 
Securities and Exchange Commission 
letters on this subject for insight into 
the unsettled federal securities view 
of time sharing. 

The Florida Division of Securities 
has issued one response to a request 
for declaratory statement. In Re: 
Request of Barefoot Mailman Hotel 
and Resort Club, Inc., Administra- 
tive Proceeding No. 80-2-DS, issued 
on May 16, 1980, addresses a Florida 
right to use program. Finding that 
“the principal benefit conferred by 
membership is the opportunity to 
personally use and occupy a hotel 
unit for a specific period of time” and 
that “the savings by virtue of 
obtaining discounts on hotel 
accommodations for personal 
use...are not profits of the type 
embodied or traditionally contem- 
plated hy a security,” the offering 
was held not to be a security, 
therefore it could be sold without 
registration under the state securities 
law. (See the Florida Securities Act, 
F.S. §517.011, et seq.) 


Usury laws 


The soaring interest rates have 
bumped into slower-to-react usury 
ceilings in the past year. Nowhere has 
this been more evident than in time 
sharing. 

Often, proprietary forms of time 
sharing will be looked uponas falling 
under real property usury provisions 
while right to use forms will be 
subject to more liberal consumer 
credit ceilings. 

The giving of a discount to cash 
purchasers—a common practice 
among time sharing marketers—may 
result in an inadvertent usury viola- 
tion by being treated as an additional 
cost of credit to the noncash 
purchaser. 

Usury provisions may carry stiff 
civil and criminal penalties and must 
be researched carefully. See 
generally F.S. §687.01 et seq. 
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Local ordinances 


More and more local governments 
are attempting to control the growth 
of time sharing by application of 
existing local zoning ordinances or 
passage of specific time share provi- 
sions within the local ordinances. 

On April 10, 1979, the City Council 
of Sanibel (Lee County) unanimous- 
ly adopted a time sharing ordinance 
as a general amendment to the State’s 
Comprehensive Land Use Plan, 
which regulates new construction 
and conversions of time sharing 
projects. 

Time sharing projects are now 
considered “resort housing,” that is 
“structures containing accommoda- 
tions made available to tourists for 
temporary occupancy.” Develop- 
ment of time sharing is therefore 
allowed only in a restricted zone (the 
Gulf Beach Ridge) in which resort 
housing is a permitted use. 


Time sharing project units, as well 
as those of wnole ownership condo- 
miniums, hotels and motels, are 
designated as “units of high impact,” 
that is, any dwelling unit that exceeds 
600 square feet in floor area that is: 
(a) rented by a hotel or moiel to 
guests for terms of less than a month; 
or (b) a time-share unit that is divided 
into 10 or more time-share estates; or 
(c) a part of a multifamily develop- 
ment rented to guests for terms of 
less than a month. 


In that the Sanibel City Council 
believed that visitors staying for less 
than a month have a higher intensity 
of use, such “units of high impact” in 
newly constructed projects must 
comply with recreational open space 
requirements of 7500 square feet for 
each unit. The open space must be set 
aside for, and usable by the unit 
occupants in a manner consistent 
with, all of the standards of the land 
use plan. 


The ordinance allows parking 
areas to be included in the open 
space. The planning commission 
judges whether planned uses for the 
open space will be compatible with 
neighboring properties. The intent is 
to provide on-site recreational 
facilities at high impact dwellings, 
thus easing the strain on the island’s 
public roads and recreational areas. 

The resort housing developer, in 
effect, has to limit his units to about 
1200 square feet, to comply with the 
“five units per acre” density 
permitted in the resort housing zone. 
The smaller unit will presumably 


achieve the 2.5 persons per unit 
density of the Comprehensive Plan. 

Under the ordinance, conversion 
of existing units to time sharing 
would constitute new development 
for which a permit will be required. 
Such conversions will be subject to 
the open space and resort housing 
zone requirements. Many opponents 
of the ordinance have argued that is is 
now impossible to adopt a time 
sharing conversion, as practically all 
existing condominiums do_ not 
contain the required open space. 

The original declaration of condo- 
minium for a project must state that 
time sharing will or may be 
permitted, or an amendment to the 
declaration approving a conversion 
must be supported by 100 percent of 
all record owners of units and all 
record holders of liens on such units. 
Otherwise, conversion will be 
prohibited. 

Original sales of unit weeks and 
other commercial activity “as 
permitted in the land use plan,” 
including rental programs, will be 
permitted on-site. These activities 
were prohibited in the early drafts of 
the ordinance. On-site sales activity 
must be carried out in a sales office 
and in a maximum of two models. 
Only original sales will be allowed, 
thus excluding developer-sponsored 
resale programs. Sales activities must 
be terminated on completion of the 
original sales program. 

Even if there are no specific 
regulations on time sharing, in a 
particular area the appropriate local 
codes must be analyzed to ascertain 
that the chosen approach is 
permitted. For example, conversion 
of a motel to interval ownership may 
result in the project being governed 
by a residential classification 
allowing less density than the original 
commercial zoning. 


Income taxes 


Special attention must be given to 
income taxation issues involved in 
time sharing. While the proprietary 
interests are generally treated as a 
sale of real property with fairly 
traditional result, the sale of a right to 
use may bring about a surprising 
treatment for tax purposes. 

Since the developer typically 
retains the underlying property 
interest the Internal Revenue Service 
has looked upon the sale of right to 
use as the collection of prepaid rent. 
The “Windrifter” case lays out the 
IRS position in one such case...with 
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possibly disastrous results (IRS 
Technical Advice Memorandum No. 
7803005). 


Ad valorem taxation 


It is suggested that an attempt be 
made to reach an agreement with the 
local tax assessor to predetermine a 
method of valuation for real estate 
taxation purposes. 

Based solely on the sales prices, the 
owners of time share interests may 
find their tax burdens to be many 
times that of a non-time shared 
neighboring property having an 
identical replacement value. 

Taxing authorities must be 
educated to the fact that included in 
time sharing sale prices are club 
membership privileges, furniture 
and other personal property as well 
as higher cost of sales than that 
involved in traditional whole owner- 
ship projects—none of which add 
any particular value to the under- 
lying real property. 


Multijurisdictional problems 


It should be pointed out that the 
complete body of laws must be 
researched in every jurisdiction 
where the project is located or 
marketed. 

For example, Florida guidelines 
apply to all time share projects 
located or marketed in the state. On 
the other hand, the Florida Condo- 
minium Act does not appear to 
control the sales of out-of-state 
condominiums in Florida. 

Securities acts vary substantially 
from jurisdiction to jurisdiction. It is 
quite possible for a development to 
be defined as real property in the 
state where located (requiring 
licensed real estate sales people) and 
a security in the state where 
marketed (requiring licensed 
securities sales people). 

As of the writing of this article, the 
following states have some type of 
specific time share regulation: 
California, Florida, Hawaii, 
Nebraska, New Hampshire, South 
Carolina, Utah and West Virginia. 
The following states are currently 
considering proposed specific 
regulation of time sharing: Colorado, 
Nevada, Washington and Wisconsin. 

The general lack of in-depth legis- 
lative familiarity with time sharing 
may be remedied by consideration 
of two newly drafted model pieces 
of legislation: the Model Time Share 
Ownership Act, drafted by a joint 
committee of the Resort Timesharing 
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Council and the National Association 
of Real Estate Licensing Law 
Officials; and the Uniform Real 
Estate Time Sharing Act, drafted 
under the auspices of the National 
Conference of Commissioners on 
Uniform State Laws. 

While all states have laws and 
regulations which may affect time 
sharing or interval ownership sales 
programs, the majority have not yet 
moved to create specific regulations 
for such programs. 

It should be noted that each case 
must be viewed on its own merits, 
taking potential state laws into 
consideration. The absence of state 
activity may only indicate a low level 
of time share activity within the state. 
In all cases, land sales, securities, real 
estate licensing, condominium and 
similar acts may apply and should be 
studied in the state where the project 
is located and in all states where 
marketing will be carried out. 


Summary 


The absence of specific time share 
legislation does not mean the concept 
is unregulated in the jurisdiction. It is 
not uncommon that one agency may 
not know of another agency’s 
exercise of jurisdiction over time 
sharing so each set of regulations 
must be consulted. The efforts of 
counsel must be duplicated in every 
jurisdiction in which the product will 
be marketed, as well as where it is 
located and on the federal level. 


The regulations discussed were 
viewed from a Florida point of view, 
but have their counterparts in all 
jurisdictions. Statutes containing 
prohibitions which stymie time share 
fractionalization of resort properties 
may exist; for example, in one 
foreign (non-U.S.) jurisdiction a law 
exists prohibiting any form of real 
property ownership combining more 
than four co-tenants. Obviously, 
interval ownership was out of the 
question. In such cases, alternatives 
may be devised. In the example cited 
above, a “vacation club” vehicle was 
used. Each purchaser became a 
member of the club. The club 
acquired the property, giving the 
benefits of ownership. The period of 
use of each membership was set forth 
within the club’s bylaws. 


Very few areas of the law allow a 
practitioner to use his creativity and 
the skills of his profession as 
completely as in the new field of time 
sharing law. o 
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Legal Considerations: 


Profits on 


conversion— 


Maximizing 


the landlord’s 
after-tax return 


By David M. Richardson 


demand for home ownership, 
which has made conversion of rental 
units attractive, is primarily a result of 
the combined effects of the federal tax 
system and inflation.” 


he owner of an apart- 
ment complex in 
Florida recently ob- 
tained an appraisal 
from a nationally rec- 
ognized firm which 
placed a value of millions of dollars 
on the complex. While in the process 
of planning his estate on the basis of 
the appraisal, the owner received an 
unsolicited offer from a condomin- 
ium converter to purchase the 
complex for a cash price of almost 
twice the appraised value. 


Needless to say, the possibility of 
such new found wealth forced a 
reconsideration of his estate plan. 
During the period within which the 
estate plan was being reconsidered— 
and within six months of the date of 
the appraisal—another unsolicited 
offer was received from a converter 
in an amount more than three times 
the appraised value. Though this 
escalation in value was more 
dramatic than most, the owner was in 
a position not unlike that of many 
other Florida landlords whose 
immediate problem is minimizing 
income taxes on the conversion of 
their rental units rather than saving 
estate taxes. 


Before reviewing some of the 
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techniques available to minimize the 
owner's tax cost on conversion, it 
would be worthwhile to point out 
that the demand for home 
ownership, which has made 
conversion of rental units attractive, 
is primarily a result of the combined 
effects of the federal tax system and 
inflation.! The Internal Revenue 
Code (the “Code”) provides major 
incentives for home ownership. The 
principal incentives are the 
deductibility of real property taxes* 
and mortgage interest.? Other 
benefits include favorable capital 
gains tax rates, deferral of 
recognition of gain on the sale of a 
home when another home is 
purchased within 18 months,‘ a 
$100,000 one-time exclusion of 
capital gains from the sale of a 
principal residence of a taxpayer 
aged 55 or older,® and the elimination 
of all gain (by way of a fair market 
value basis step-up) if the taxpayer 
owns his home at the time of his 
death.® 

Inflation has also contributed to 
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the demand for home ownership. 
Not only have homeowners enjoyed 
substantial increases in the values of 
their homes, but they have also been 
able to pay off mortgages with 
“cheap” dollars. Furthermore, as 
wages go up with inflation, so do 
incremental income tax brackets, 
thereby making the income tax 
deductions for real property taxes 
and mortgage interest even more 
meaningful. 

The pressure to convert rental units 
has come not only from prospective 
unit owners who seek tax benefits 
and inflation hedges, but also from 
landlords who can improve their 
economic position by selling at the 
current inflated prices. The cost of 
operating rental units has risen in the 
past few years and in many cases 
landlords have been unable to pass 
their costs on to their tenants. 
Furthermore, rental income is taxed 
at a maximum federal tax rate of 70 
percent while capital gains are 
presently taxed at a maximum rate of 
28 percent. Proposals have been 
made to reduce the maximum rate on 
capital gains to 21 percent. Such a 
reduction would be an additional 
stimulus for the owner to sell his 
rental units for conversions. 


A business decision 


Assuming that the owner of an 
apartment complex has decided to 
take advantage of the current 
favorable market, he must first make 
a business decision. He must decide 
whether to sell to an independent 
condominium converter, thereby 
foregoing participation in the 
conversion profits or to retain a direct 
or indirect interest in the complex 
during the conversion, thereby 
participating in such profits. The 
income tax cost of each of these 
approaches must be carefully 
considered, for what is at stake is 
whether the gain realized will be 
taxed at the favorable capital gains 
rate or at the higher ordinary income 
rate. 

The simplest way for the owner of 
a rental complex to obtain favorable 
capital gain treatment is for him to 
make the decision to sell the complex 
to an independent condominium 
converter. Assuming that the 
complex had been held for more than 
one year, and that it was property 
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used in the owner’s trade or business, 
the character of gain on its sale 
(except for depreciation recapture 
and investment credit recapture) 
would be determined under §1231 of 
the Code. This section provides the 
favorable capital gain treatment in 
most circumstances. 

Although the converter may offer 
more than the value of the complex 
as a rental project the offer will be 
low enough to provide a conversion 
profit. In order to participate in the 
conversion profit, the owner may 
want to sell the complex for a price 
that is contingent on the amount of 
the conversion profit. The tax 
objective would be to have the 
owner's gain, including his share of 
the conversion profit, taxed to him as 
a capital gain. Contingent price sales 
may now be reported as installment 
sales and provided that care is taken 
in setting up the transaction, the gain 
should be treated as capital gain.’ 
However, because the owner would 
be participating in the conversion 
profit, the transaction might be 
viewed by the Internal Revenue 
Service either as a joint venture 
between the owner and the converter 
or as if the converter were the 
owner’s agent.’ The owner would be 
particularly vulnerable to this attack 
if the down payment by the 
converter were small and the 
deferred purchase price were 
represented by an_ unsecured 
nonrecourse purchase money note. 

If the owner makes the business 
decision to participate in the 
conversion profit, but a contingent 
sales price transaction is not viable, 
then the owner’s capital gain options 
become both more complex and less 
certain. 

He may either convert the 
complex himself or participate 
directly or indirectly with another 
taxpayer in the conversion. If he 
were simply to convert the 
apartment complex himself, his 
entire gain (i.e., both the portion 
attributable to appreciation in value 
and the portion attributable to the 
conversion activities), would be char- 
acterized by the Internal Revenue 
Service as ordinary income. Several 
taxpayers, however, have been suc- 
cessful in convincing the courts that 
they were entitled to capital gain 
treatment on gains on their sales of 
many small parcels of real estate 
where the parcels were originally part 
of a large contiguous tract. The tax- 
payers’ position has been that they 
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were not in the business of selling 
small parcels but were merely try- 
ing to maximize their returns while 
liquidating their investment in the 
large tracts. 


“Primarily for sale” 


The tax issue under the liquidation 
of investment theory would be 
whether, after the conversion, the 
condominium units were held by the 
owner primarily’® for to 
customers in the ordinary course of 
his business. If the units were held 
primarily for sale they would not be 
capital assets and gain on their sale 
would be considered ordinary in- 
come. Whether the units would be 
considered to be held primarily 
for sale would depend on the 
facts, some of which would be: 
how and why the property was 
originally acquired; how long the 
property was held; the extent of 
improvements required to be made 
in connection with the conversion; the 
nature and extent of the sales; the 
amount of time devoted to the 
conversion by the owner; the nature 
and extent of his other business 
activities; the amount of advertising 
required; and, whether the proceeds 
were reinvested in real estate. 

The fact that an original 
investment purpose was changed toa 
sale purpose at the time of 
conversion does not necessarily 
mean that the units were held 
“primarily for sale.” The statute 
permits consideration of the 
taxpayer's purpose for holding the 
property during the entire period it 
was held.'!! However, in many 
conversions substantial investment 
and business activity is required and 
this may lead to a determination that 
the original purpose for holding the 
units had become secondary to the 
purpose of marketing a product. 
Unfortunately, the tax cost of losing 
the liquidation of investment issue 
might be as much as 42 percent (70 
percent maximum rate applicable to 
ordinary income, less 28 percent 
maximum rate applicable to capital 
gain) of each dollar of gain. 

Section 1237 of the Code, which 
was intended as a statutory 
“liquidation of investment” safe 
harbour, does not provide certainty 
in the conversion area. Section 1237 
permits taxpayers other than 
corporations who have held a tract of 
real property for investment for at 
least five years or who have acquired 
a tract by inheritance to engage in 


minimal subdivision activities with 
respect to the property and to have 
capital gain treatment on the first five 
lots sold each year. Gain on other 
such lots sold during the year is taxed 
as ordinary income to the extent of 
five percent of the selling price. In 
Revenue Ruling 80-216,!? the Service 
concluded that § 1237 applies to 
subdividing unimproved land but 
that it does not apply to the 
subdivision and sale of improve- 
ments. Whether or not the ruling is 
correct, it is clear that owners relying 
on it in connection with 
condominium conversions will be 
challenged by the Internal Revenue 
Service. 


Minimizing ordinary income risks 


If the owner wants to participate in 
the conversion profit but does not 
want to risk ordinary income by 
effecting the conversion himself, 
then he must get another taxpayer 
involved. He might, for instance, 
contribute the apartment complex to 
his wholly owned corporation in 
exchange for stock in a tax-free 
transfer under §351 of the Code. The 
corporation would undertake the 
conversion and sell the units. It 
would have the same tax basis in the 
complex as the owner had in them. 
After the corporation had realized 
more than one-third of the gain to be 
realized on the entire project, the 
corporation could stop selling units, 
close the outstanding contracts and 
liquidate. Cessation of sales is 
necessary, though probably 
inconvenient (if not completely 
impractical) in order to avoid the 
imputation to the corporation of gain 
on contracts pending at the time of 
liquidation.'* By realizing, before the 
liquidation, a substantial part of the 
income to be realized on the project 
(more than one-third), the gain on the 
liquidation would be considered 
capital gain.'4 If a substantial portion 
of the gain to be realized on the 
project had not been realized at the 
time of the liquidation then the gain 
on liquidation would probably be 
characterized as ordinary income 
under the collapsible corporation 
provisions of the Code.'® 

The liquidation would accelerate 
the timing of the recognition of gain 
on the unsold units but at least the 
gain attributable to appreciation and 
at least in part to the conversion 
would be taxed one time and at the 
favorable capital gain rate. 


However, the gain on the units sold 
by the corporation would be taxed 
first as ordinary income to the 
corporation and the after-tax portion 
of that gain would again be taxed as 
capital gain to the shareholder on the 
liquidation. 

The tax consequence of this 
approach can be improved by two 
additional steps. First, under certain 
circumstances the combination of 
the tax on the units sold by the 
corporation and the tax on the 
shareholder on _ liquidation may 
exceed the tax that would be 
imposed if the profits were taxed 
directly to the owner. This might 
occur where there were a number of 
the shareholders of the corporation 
who were low bracket taxpayers. In 
such case it may be desirable for the 
corporation to elect to be taxed 
under the provisions of Subchapter S 
of the Code. The corporation’s 
income from sales of the units would 
then be includable pro rata in the 
shareholders’ taxable income as a 
dividend and the corporation would 
not pay any tax on such income. 

The second step that might 
improve the tax consequences of 
conversion by the owner’s controlled 
corporation would be for the owner 
to sell the apartment complex to the 
corporation rather than contribute it 
in exchange for stock. The object 
would be to provide the corporation 
a basis step up to the purchase price 
at the cost of a capital gain to the 
owner. If the sale were reported by 
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the owner on an installment basis, the 
installments could be timed to come 
due when the income from the 


§318 attribution rules as modified by 
§1239(c) must be applied. 
Even if the owner can avoid 


conversion was projected to be | application of the provisions of §1239 


received by the corporation. 
Unfortunately, sale to one’s 
controlled corporation is easier said 
than effectively accomplished. 


Section 1239 impact 


In the first place, §1239 of the 
Code provides ordinary income 
characterization for gain on the sale 
to a controlled corporation of 
property which, in the hands of 
corporation, is depreciable. The 
purpose of §1239 is to preclude the 
corporation from receiving a current 
fair market value basis for 
depreciation purposes at the cost of a 
capital gain tax to the controlling 
shareholder. One might argue that 
$1239 does not apply since the 
corporation’s purpose in acquiring 
the apartment complex was to sell 
units, the units were therefore 
inventory, and as inventory they 
were not of a nature subject to the 
allowance for depreciation. This 
rationale ignores the fact that there 
would undoubtedly be tenants in the 
apartments at the time of the sale and 
that at least initially, the corporation 
could be considered to be in the 
business of renting the units. 


A more reliable way of avoiding 
§1239 would be for the owner to sell 
the apartment complex to a 
corporation in which he owned, 
directly or indirectly, less than 80 
percent of the value of the 
outstanding stock. In determining 
stock ownership for this purpose the 
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by selling to a corporation that he 
does not personally control, he may 
lose the desired basis step up at a 
capital gain cost if the provisions of 
§351 of the Code apply. Section 351 
provides that neither gain nor loss 
will be recognized if property is 
transferred to a corporation by one 
or more persons solely in exchange 
for stock or securities in the 
corporation and thereafter the trans- 
ferors control the corporation. 
Control for this purpose means 
the ownership of stock possess- 
ing at least 80 percent of the 
voting power and at least 80 percent 
of the shares of all other classes of 
stock. Thus, if the owner together 
with other shareholders “control” the 
corporation and if those in control 
have transferred property to the 
corporation at the time of the 
purported sale of the complex to the 
corporation, then §351 must be 
considered. 


“Security” vs. “other property” 


Assuming that the owner sold the 
complex to the corporation and took 
back the corporation’s purchase 
money obligation, two questions 
arise under §351. The first question is 
whether the instrument received by 
the owner and which represents the 
deferred purchase price will be 
considered a “security.” If it is, no 
gain is recognized by the owner on 
the “sale” and the corporation would 
take the apartment complex with a 
basis equal to the owner’s 
depreciated basis rather than the 
higher fair market value basis. Sale of 
the units would result in ordinary 
income to the corporation and 
payment to the owner of the 
principal of the security would result 
in capital gain to him.!® 

On the other hand, if the 
instrument is not considered to be a 
security it would be “other property” 
within the meaning of §351(b). In 
such event capital gain would be 
recognized by the owner and the 
corporation’s basis in the apartment 
complex would be increased by the 
amount of the gain.!’ This result 
would be desirable since it would, in 
effect, provide a single tax at capital 


gains rates on at least the portion of 
the gain attributable to appreciation 
of the apartment complex. 

The principal difference between 
an instrument that will be 
characterized as a security and one 


that will be considered “other 
property” is the term of the 
instrument. An instrument which 


provides for interest only for 10 years 
at which time the principal amount is 
due would normally be considered a 
security whereas a two-year note 
with quarterly interest and principal 
payments would probably be 
considered “other property.” 
Unfortunately, no rule of thumb can 
be discerned from the cases as to the 
characterization of notes for this 
purpose, and it is particularly diffi- 
cult to predict how notes with terms 
between two and 10 years will be 
treated. 

The second question that comes up 
if §351 applies is whether the 
instrument which purports to reflect 
an indebtedness will nonetheless be 
considered stock for purposes of the 
Code. This might happen, for 
instance, if the corporation were 
“thinly capitalized.” If the instrument 
were considered to be stock and if 
§351 applied, sale of the units by the 
corporation would result in ordinary 
income to it determined by reference 
to the owner’s depreciated basis, and 
payment to the owner of both the 
“principal” and “interest” on the 
instrument might result in dividend 
income to him. 

Congress acknowledged its 
inability to deal with the difficult 
question of whether a given 
instrument is to be treated as debt or 
stock when in 1969, it enacted §385 of 
the Code. In that section, the 
Secretary was “authorized to 
prescribe such regulations as may be 
necessary or appropriate to 
determine whether an interest in a 
corporation is to be treated . . . as stock 
or indebtedness.’ Proposed 
regulations were issued by the 
Treasury Department on March 24, 
1980. They have evoked consider- 
able comment, including a comment 
submitted to the Treasury 
Department by the Tax Section of 
The Florida Bar. 

The security versus “other 
property” and the stock versus debt 
questions are not unique to the 
condominium conversion issue and 
an analysis of them would be out of 
place in this article.’* It should be 
sufficient to note that a basis step up 
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at a capital gain cost can be obtained 
if the apartment complex is sold toa 
corporation in which the owner has 
less than a controlling interest but 
only if the adverse provisions of 
§$§1239 and 351 are avoided. 


Conclusion 


It would not be possible in this 
article to provide a comprehensive 
list of the income tax planning 
opportunities available to, or 
problems facing, owners whose 
apartment buildings are to be 
converted into condominiums. Each 
set of facts gives rise to its own 
planning possibilities and pitfalls 
neither of which can be analyzed in 
the abstract. However, common to 
each approach is the objective of 
preserving for the owner favorable 
capital gain treatment of at least the 
gain attributable to appreciation of 
the apartment complex and if 
possible, preserving such treatment 
for the gain attributable to the 
owner’s share of the profits 


attributable to the conversion’ 


activities. 


1 See, Bourdon, E. Richard, Federal Tax 
Laws and Condominium Conversion; Possible 
Changes to Discourage Conversions and Assist 
Rental Housing, Congressional Record H2981, 
(daily ed. 1980). 
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3 T.R.C. §163(a). 
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Commissioner, 250 F.2d 870 (5th Cir. 1957). 
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importance” or “principally.” Malat v. Riddell, 
383 U.S. 569 at 572 (1966), vacating and 
remanding 347 F.2d 23 (9th Cir. 1965). 

'! Joan E. Heller Trust v. Commissioner, 382 
F.2d 675 (9th Cir. 1967); Municipal Bond 
Corp. v. Commissioner, 341 F.2d 683 (8th Cir. 
1965); and S.O. Bynum, 46 T.C. 295 (1966). But 
See, United States v. Wintrhop, 417 F.2d 205 
(5th Cir. 1969). 

12 1980-321.R.B. 10. 

13 Commissioner v. Court Holding 
Company, 324 U.S. 331 (1945). 

14 Commissioner v. Kelley, 293 F.2d 904 (9th 
Cir. 1961), acq., Rev. Rul 72-48, 1972-1 Cu. 
Bull. 102. 

15 L.R.C. §341. 
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18 As to the stock versus debt issue see, 
Plumb, The Federal Income Tax Significance 
of Corporate Debt: A Critical Analysis and a 
Proposal, 26 Tax L. Rev. 369 (1971). 


Condominiums: The Law in Florida 
by John W. Van Doren 


The constantly increasing 
attendance at CLE and _ other 
condominium law seminars 
evidences the rapid growth of this 
area of law. It is also an indication of 
the relative thirst for knowledge in 
the field among members of the Bar. 
It was inevitable, therefore, that 
books on the subject would begin to 
appear to enlighten practitioners. 
Condominiums: The Law in Florida 
is one example. The first effort at a 
comprehensive hornbook on _ the 
subject, it is written by respected 
Professor John W. Van Doren of 
Florida State University Law School. 

At the outset, Professor Van Doren 
indicates that the purpose of the 
book is to set out illustrative statutory 
and case law, acknowledging that it 
is “limited in pages and is not 
exhaustive in either statutory or case 
law.” The book, intended for 
attorneys but with prospective 
condominium buyers in mind, is an 
ambitious undertaking. It can be 
deemed successful in achieving its 
purpose only if the avowed 
limitations are kept in mind. In fact, 
the work is too elementary and 
cursory in its treatment for the 
sophisticated practitioner experi- 
enced in the field; it is probably too 
complicated and disjointed for the 
lay buyer of a condominium to get 
very much out of it. The greatest 
value should be to the attorney 
without much experience in the field 
seeking a good overview and, 
perhaps, a starting point for his 
understanding of condominium law. 

Many sections of the book are 


nothing more than restatements of 
the law, translations of the Condo- 
minium Act into English (often loose 
translations). Other sections are case 
briefs which attempt to extract the 
holding or conclusion as the rule of 
law. If there is a weakness in this 
latter attempt, it is that the Florida 
courts have themselves had difficulty 
understanding or articulating 
coherent policies of condominium 
law. At times the author seems 
uncertain whether he should be 
content to merely report cases or 
provide a critical analysis. 


As might be expected from a first- 
of-its-kind general treatment, some 
areas of the book tend to be 
confusing (particularly, for example, 
sections discussing recreation leases). 
There are some misstatements or, 
more accurately, misleading state- 


“ments that likely stem from the 


author’s efforts to simplify concepts 
(e.g., the explanation of limited 
common elements at page 6 and that 
of directors’ liability at page 29). But 
overall, the author manages the 
difficult task of making condomin- 
ium law reasonably intelligible to the 
reader. 

Obviously, a lot of thought went 
into the organization of the book and 
the division of subject matter. This 
organization does facilitate the 
reader trying to find useful informa- 
tion, and there is quite a bit of such 
information to be found in the book. 
The book certainly has its uses, 
foremost among them being use as a 
handy desk reference or introduction 
to the subject for the student or 
practitioner who is a novice in the 
field. 


— Reviewed by Alan S. Becker 
Ft. Lauderdale 
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Fund volume 
remains high 


At the énd of the third quarter, 
1980 Fund member attorneys had 
issued 106,428 policies insuring Florida 
titles. This places The Fund only 
slightly behind the comparable 1979 
figure for policy volume. 


However, Fund President Paul B. 
Comstock noted that The Fund is 
slightly ahead of 1979 in additional 
contribution income. In 1979 The 
Fund was Florida’s second largest title 
underwriter with 142,000 policies 
issued. 


*"Lawyers’ Title Guaranty Fund | 
Ss The Florida lawyers’ organization for guaranteeing titles to real estate 


Stetson law students 
hear discussion 
on title insurance 


Attorney Charles J. Kovaleski, 
Fund Vice President-Development, 
spoke to Real Property I students of 
Stetson University College of Law on 
title insurance. He stressed that title 
insurance is retrospective in nature and 
must rest on a thorough examination 
of the title. The talk was arranged by 
Stetson Professor Jon Alpert, formerly 
Industrial Claims Court judge in 
Pinellas County. 


Tampa Realtors host fourth Realtor-Attorney seminar 


Four Fund member 
attorneys recently addres- 
sed 125 Tampa real estate 
brokers and sales associates. 
Attorneys Douglas W. 
Hampton, John E. Mc- 
Millan, A. J. Musial, and 
Thomas H. Rydberg spoke 
at Realtor-Attorney 
seminar, the fourth one of 
the year sponsored by the 
Tampa Board of Realtors’ 
Education Committee. 


Subjects included “Liabilities of 
Sales Associates and Brokers,” “‘Pitfalls 
in Writing Sales Agreements,” “Creative 
Finance — Wrap-Around Mortgages,” 
and “Creative Finance — Second 
Mortgages and Foreclosures as 
Investment Opportunities.” 


The highlight of this program was 
the spirited questioning provided to 
the Realtor audience. The Fund is a 
leader in producing programs of this 
nature. The goal is increased Realtor- 
Attorney rapport. 


Thomas H. Rydberg, a 
Fund member attorney 
from Temple Terrace, 
covered “Pitfalls in Writing 
Sales Agreements.” Earlier, 
Fund member A. J. (Stan) 
Musial (seated) discussed 
“Liabilities of Sales Asso- 
ciates and Brokers.’ 


Fund member attorney 
John E. McMillan speaks 
on wrap-around mortgages; 
Fund member Douglas 
W. Hampton (seated) fol- 
lowed with a discussion 
of foreclosures. 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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Fund members’ interests 
insured by Fund policies 


Attorneys may use The Fund to 
insure properties in which they have 
an interest. According to Attorney 
Jerry Benjamin of The Fund’s Legal 
Department, all that is required is 
the written permission of The Fund. 
This permission is routinely provided 
and actually serves as a protective 
device for the member attorney. 


Closing protection letter 
furnished by the Fund 


What is a closing protection letter? 
How do I get one? According to Fund 
Sr. Vice President G. Robert Arnold, 
these are currently popular questions. 


Attorney closing protection letters 
or letters of indemnification are 
commonly and quickly issued to 
lenders and institutional investors by 
The Fund through Mr. Arnold’s office. 


The letter explains that The Fund 
indemnifies the lender-investor against 
failure by the Fund member to close 
the loan exactly as directed in the 
written closing instructions and to 
disburse the proceeds accordingly. 
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Legal Considerations: 


Construction 
defects in 
condominium 
conversions— 
the legal issues 


By David St. John and Rodney L. Tennyson 


“Condominium sales people advertisea 
‘ perfect ’ condominium. Condominium 
buyers want to believe that they are 
buving a ‘ perfect’ condominium. 
Unfortunately, no builder has ever 
constructed or converted a ‘ perfect’ 
condominium. Owner 
disappointment 

is inevitable.” 


is becoming apparent 

that condominium 

construction defect liti- 

gation is an inevitable 

part of the condomin- 

ium development pro- 
cess. Condominium sales people 
advertise a “perfect” condominium. 
Condominium buyers want to 
believe that they are buying a 
“perfect” condominium. Unfortu- 
nately, no builder has ever con- 
structed or converted a “perfect” 
condominium. Owner disappoint- 
ment is inevitable. When this dis- 
appointment combines with an 
engineering report showing actual 
construction defects, the scene is set 
for protracted litigation. 


Until recently there were no 
effective remedies for home 
construction defects unless the 
homeowner had an express warranty 
from the builder. The rule of law was 
caveat emptor. This doctrine 
remained unchanged, in part, 
because it was too expensive for a 
single homeowner to undertake the 
litigation necessary to address the 
new legal concepts associated with 
complex home construction defects. 


It was not until the advent of 
condominium ownership that it 
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became economically feasible for 
homeowners to fully litigate the 
remedies available to them. Through 
unit owner associations, condomini- 
um owners have been able to share 
the legal expenses required to fully 
adjudicate the issues related to 
residential construction defects. 

As a result of the condominium 
litigation beginning in the late 1960's 
substantial development has taken 
place in the law related to home 
construction defects. While much of 
the law applying to construction 
defects in a newly constructed 
condominium also applies to a 
condominium conversion, there are 
many unique aspects to conversion 
cases. 


Common law implied warranty 


In 1972 the Florida Supreme Court 
in Gable v. Silver affirmed and 
adopted the opinion of the Fourth 
District Court of Appeal which 
declared that common law implied 
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warranties of fitness and 
merchantability extended from 
builders to the purchasers of new 
condominium homes.! 

The progeny of Gable have 
addressed various aspects of what 
amounts to “fitness for intended 
purposes” or “habitability.” In 1977 
the Second District Court of Appeal 
in Putnam v. Roudebush held that a 
home must meet ordinary common, 
normal standards reasonably to be 
expected of living quarters.” In that 
case the court stated that 
hypersensitivity to air conditioning 
noise did not make a residence 
uninhabitable. The court went on to 
say that the “personal satisfaction” 
test is not enough. Also in 1977, the 
Third District Court of Appeal 
further clarified the standards for 
implied warranty in holding that a 
breach of implied warranty resulted 
where the builder did not construct a 
residence in accord with the plans 
recorded with and approved by the 
municipal building and zoning 
department.’ 

None of the Gable decendants to 
date has addressed whether or not 
purchasers of condominium 
conversion units are extended a 
common law implied warranty for 
fitness. In Gable the court stated that 
implied warranties “extend to the 
purchase of new condominiums in 
Florida from builders.”4 The 
question remains whether Gable 
meant “new construction” when it 
said “new condominiums.” At least 
one trial court has held that a 
conversion for the purposes of 
common law implied warranty is a 
“new condominium.”> 

Since many condominium 
conversion unit owners previously 
leased an apartment in the same 
building before conversion, it should 
be noted that the Fourth District 
recently held that an _ implied 
warranty for fitness does not arise 
under a lease of real property.® 


Statutory implied warranty 


A statutory implied warranty of 
fitness and merchantability in 
condominium construction is 
provided by F.S. $718.203. This is 
generally a three-year warranty, 
beginning with the completion of 
construction or one year after owners 
other than the developer obtain 


control of the association, whichever 
occurs last, but in no event more than 
five years. It should be noted that 
these statutory warranties do not 
apply to condominium buildings on 
which construction was commenced 
prior to July 1, 1974. Obviously, these 
time limitations impact significantly 
on condominium conversions cases. 
Also note that this statutory remedy 
specifically extends to subsequent 
purchasers.’ 


Breach of contract or express 
warranty 


The traditional remedies of breach 
of contract and expressed warranty 
are available against the developer/ 
builder. An action may also lie 
against any subcontractor, absent 
privity, if a third-party beneficiary 
status can be shown from the 
contract between the general 
contractor and his subcontractor.® 

It is particularly important in a 
conversion case to look closely at the 
condominium documents for an 
expressed warranty as to the 
condition of the building. Frequently 
the documents will state that the 
building is constructed according to 
all applicable building codes and 
regulations. The documents may also 
make the statement that the facilities 
are constructed in accord with plans 
and specifications. 

Significantly in the case of 
conversions, the Condominium Act 
requires that the prospectus or 
offering circular include a statement 
of the condition of the roof, 
mechanical, electrical, plumbing and 
structural elements, together with a 
certificate of a registered architect or 
engineer certifying the condition.® 
Unless the developer is very careful 
in drafting this statement it may 
become an express warranty as to the 
condition of the condominium. 


Disclaimers 


In an attempt to avoid warranty 
liability for statements made in the 
documents, most conversion sales 
agreements state that the purchase is 
“as is” or have other disclaimer 
language. However, in the same sales 
agreement the Condominium Act 
requires that the statement be made 
in conspicuous type that: 


... FOR CORRECT REPRESENTATIONS, 
REFERENCE SHOULD BE MADE TO 
THIS CONTRACT AND THE DOCU- 
MENTS . .. TO BE FURNISHED BY A 
DEVELOPER TO A BUYER OR LESSEE."° 


This language clearly makes the 
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statements in the documents as to the 
condition of the building a part of the 
sales contract. As a result, there may 
exist a warranty statement and a 
disclaimer in the same document. 
Although there is no condominium 
case on point, the Uniform 
Commercial Code and the case law 
indicate that “where there are 
expressed warranties and disclaimers 
that are inconsistent, the disclaimer 
should give way to the expressed 
warranty.” 

As to the effectiveness of general 
disclaimers of condominium 
warranties, the Fourth District in 
Rapallo South v. Jack Taylor 
Development Corp. noted that “an 
express repudiation or renunciation 
of any alternative form of warranty is 
required.”!” 

In commenting on the condomin- 
ium warranty disclaimers the Gable 
courts stated: 


The UCC and the Manheim line of cases 
would indicate that Florida has a liberal policy 
of allowing litigants their day in court on suits 
involving breaches of implied warranty of 
fitness and merchantability." 


Remote purchasers 


Actions for breach of contract, 
express warranty and common law 
implied warranty require privity and 
have been limited to original 
purchasers.'4 This exclusion of 
remote purchasers raises an 
important issue in determining 
damages. Do original unit owners 
only recover damages to common 
elements in the percentage that they 
own an interest in the common 
elements, or do they have the right to 
recover for the damages to the entire 
common elements since they own an 
undivided interest in those elements? 

At least one trial court has 
accepted the theory that the 
ownership of an undivided interest in 
the common elements entitles any 
original purchaser to recover for the 
total amount of damages. This case, 
Bay Colony Club Condominium v. 
Drexel Properties, Inc., isnow before 
the Fourth District Court of 
Appeal.'® 


Negligence 

A claim for negligence does not 
exclude remote purchasers from 
recovery. In 1979 the Second and 
Fourth Districts held unequivocally 
that a condominium association and 
unit owner had a cause of action for 
negligent construction against an 
architect and builder.'® Privity of 
contract is not necessary and remote 


purchasers can state a cause of action 
for negligence. 

An expressed warranty becomes 
important in determining the duty 
owed in an action for negligent 
construction. The Florida landmark 
case recognizing this action, Navajo 
Circle, Inc. v. Development 
Concepts Corporation, states that the 
duty sued upon ina negligence action 
is the duty to use reasonable care in 
affirmatively performing a 
contractual promise.'’ Consequent- 
ly, the negligent failure to use 
reasonable care in performing the 
promise as to the condition of the 
condominium allows all unit owners 
to recover damages. This action 
thereby avoids the express warranty 
limitation of recovery to original 
purchasers. 

A further consideration in a 
conversion negligence action 
involves the determination of what 
defects are the responsibility of the 
converting developer and design 
professionals. For example, without 
a contractual provision as to the 
condition of the entire condo- 
minium, an action for negligence ina 
conversion might be limited to the 
negligent acts associated only with 
the renovations and not with the 
condition of the building as a whole. 


Breach of covenant running with 
the land 


Where you have a representation 
as to the condition of the 
condominium in the declaration 
itself, the breach of that warranty 
may be applied to subsequent 
purchasers. Provisions of the 
declaration are covenants running 
with the land.'® While there are no 
cases on point dealing with 
condominiums, the developer would 
be liable to subsequent owners for a 
breach of covenants under the theory 
that all grantors are liable upon 
breach of covenant to any grantee in 
possession. 


Statutory action for code violation 


Where a condominium construc- 
tion code violation took place after 
July 1, 1974, a very simple action 
would lie against the developer/ 
builder, architect or engineer 
pursuant to F.S. §553.84. This statute 
provides for an action for damages 
caused by a violation of the state 
minimum building codes. 


Strict liability 


An action in tort for strict liability can sT. JOHN 
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be considered in condominium 
construction defect litigation. There 
are no Cases on point and the case law 
to date addresses circumstances 
involving physical injury to person 
and to defects that are unreasonably 
dangerous. Note, however, the 1978 
First District case of Simmons v. 
Owens, which held that water rot 
and termite infestation resulting 
from the builder’s failure to construct 
a house more than six inches above 
the ground was a latent, dangerous 
condition or unreasonable risk 
created by the contractor.!® 


Breach of fiduciary duty 


Principal officers of a developer 
corporation and other developer 
appointees serving on a developer- 
controlled board of directors of a 
condominium association may be 
liable for breaches of fudiciary duty 
to the association. There is both a 
common law and a_ statutory 
fiduciary duty owed the association 
and unit owners by the directors.” 

Breaches of fiduciary duty may 
include the deliberate failure to 
collect maintenance payments from 


David St. John and Rodney L. Tennyson are 
partners in the firm of Powell, Tennyson & St. 
John, in West Palm Beach, practicing condo- 
minium law. 

St. John graduated from Emory University 
Law School in 1967. He has served as general 
counsel for the Florida Department of Health 
and Rehabilitative Services and has been 
consultant to the White House Office of 
Management & Budget and the USS. 
Department of Health, Education & Welfare 
in the areas of governmental reorganization 
and _ intergovernmental affairs. He also 
practices state and federal administrative law. 

Tennyson is a 1972 graduate of the 
University of Florida College of Law. He was 
the first consumer counsel for the Florida 
Attorney General's Office and is author of the 
Florida Consumer Law Manual. He is a 
frequent lecturer on condominium law and 
litigation. 
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unsold units, the failure to maintain 
premises which may exacerbate 
construction defects, and the failure 
to take immedate action for obvious 
construction defects. 


Fraud and deceit 


An action for fraud and deceit may 
lie where a developer or contractor 
represents that a home is well 
construced when in fact there are 


hidden defects known to the 
builder.2!. Even in absence of a 
fiduciary relationship, the 


nondisclosure of a material fact may 
be fradulent where the buyer does 
not have an equal opportunity to 
become apprised of the fact.22 

An action for fraud is also 
important in that a corporate 
developer’s directors and other 
agents may be individually liable. 
However, as a general rule a class 
action for fraud cannot be 
maintained.*4 

Possibly a proper class action 
would be upheld where the identical 
false representation was made to 
every unit owner as to the condition 
of a common element. It is also 
possible to bring an action sounding 
in fraud under Florida’s “Little FTC 
Act.” Fraudulent advertising is an 
unfair trade practice prohibited by 
the Act. However, attorney fees have 
not been allowed for “Little FTC 
Act” violations related to the sale of 
real property.” 


Local government liability 


Local government and building 
officials may be liable for negligent 
approval of construction defects and 
deficiencies. In Commercial Carrier 
Corp. v. Indian River County the 
Florida Supreme Court in 1979 
abandoned the old “general duty” 
versus “special duty” test for 
determining governmental tort 
liability. The court substituted a 
“planning” versus “operational” test 
to identify the discretionary 


protected by sovereign immunity.” 
It would appear that approval of 
defective construction by a city 
inspector would be clearly 
“operational” rather than a policy- 
making or “planning” function. 


Lender liability 
Absent a 


the lender, a lender owes no duty to 
others to supervise the construction 
projects the lender has financed. 
Even where the mortgagee 
agreement provides for inspection 
by the lender, no duty arises where 
that provision is for the lender’s 
protection.’ 


Defenses 


In the breach of contract or express 
warranty actions the traditional 
defenses such as_ performance, 
modification, or waiver and 
estoppel, if applicable, should be 
made. The disclaimer defense would 
be raised if available. Failure to 
maintain the facilities is a defense 
that, in effect, alleges that the 
damages were caused by the 
association or unit owners rather than 
the builder or design professionals. 
Similarly, the failure to properly 
correct and timely repair the defects 
may be alleged in order to mitigate 
the damages caused by the original 
construction or renovation. 

Breach of contract and the implied 
warranty actions are frequently 
subjected to the defense that they 
apply only to initial purchasers. 
However, this is more appropriately 
a matter for a motion to certify class 
in that subclasses for the purposes of 
determining damages can be 
certified by the trial court.** The 
many class action issues of 
condominium construction litigation 
are too lengthy to be considered 
here. 

Of course the traditional defenses 
of statute of limitations and laches 


governmental functions not are available. While the implied 
AMORTIZATION DAYTONA DATA 
SCHEDULES P.O. Box 2119 
$2.00 Prepaid - 10 for $1750 Daytona Beach, FL 32015 
AMOUNT OF | RATE TERM | PAYMENT] MONTH OF] PAYMENTS| ADD'L 
LOAN 1st PYMT | PER YEAR SETS 
$ % $ $1.50 ea 


130 


THE FLORIDA BAR JOURNAL/FEBRUARY 1981 


joint venture or 
substantial control of the builder by : 


warranty provisions of the 
Condominium Act specify the 
warranty period, it should be noted 
that F.S. §95.11(3) provides that an 
action founded on the design and 
construction of improvements to real 
property has a four-year limitation 
period. However, in the case of a 
latent defect the time runs from 
when the defect was discovered or 
should have been discovered with 
the exercise of due diligence.” 

Since negligent construction is a 
pure negligence theory, the 
traditional defenses to any negligent 
action would be available. 
Frequently, the “contributory 
negligence” defense is confused with 
the defense of “failure to maintain.” 

A unique aspect of an estoppel 
defense in conversion litigation arises 
where some of the purchasers were 
prior tenants. Unit owners who 
previously rented apartments in the 
same condominium building may 
have had an exceptional opportunity 
to have discovered the defects prior 
to purchasing a unit. 


Underlying all of the remedies 
discussed is the ultimate question of 
damages. What will be the “measure 
of recovery” assuming liability has 
been proven? Damages for defective 
construction have traditionally been: 
(1) the reasonable cost of completion 
or repair (cost of correction); or (2) 
the difference in value between what 
should have been done and what was 
actually done (diminution in value). 

As a general rule, the measure of 

damages is the reasonable cost of 
repair or correcting the defects. 
However, if the amount necessary to 
make the building conform to the 
original specifications involves 
unreasonable destruction of the 
facility, or if the costs are grossly 
disproportionate to the results to be 
obtained, then the measure of 
damages would be the diminution of 
the value of the home.* In the latest 
Florida D.C.A. opinion on the 
measure of damages, Judge Letts of 
the Fourth District stated: 
We would comment that we are sympathetic 
to a replacement of defective work. If a proud 
householder, who plans to live out his days in 
the home of his dreams, orders a new roof of 
barrel tile and the roofer instead installs a 
purple one, money damages for the reduced 
value of his house may not be enough to offset 
the strident offense to aesthetic sensibilities, 
continuing over the life of the roof.! 

This case should be contrasted 
with the Second District’s 
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“habitability” holding in the Putnam 
case already noted. 


General considerations 


Condominium construction defect 
litigation usually involves 
deficiencies in the common 
elements. Suits to recover for 
damages unique to individual units 
should be brought by the unit owners 
in separate actions. The association 
may not have standing to represent 
individual unit defects unless those 
defects are consistent throughout the 
condominium. 

As a general strategy, defendants 
in condominium litigation frequently 
opt to delay and drag out the 
proceedings as long as_ possible. 
Where the developer or other 
defendant has probable liability and 
significant exposure, this is a cost- 
effective strategy. The _ interest 
earned on amounts that would 
otherwise be paid will frequently 
more than cover the cost attorneys’ 
fees to the defendant. Consequently, 
there may be no incentive for 
defendants to expeditiously resolve 
the myriad of complex legal and 
factual issues before the court. In 
light of such a strategy by the 
defendants, a plantiff should 
consider simplifying his case as much 
as possible. While it is debatable 
whether to include every 
conceivable cause of action in the 
initial complaint, at some point early 
in the pretrial proceedings the 
plaintiff should think about reducing 
the complaint to the strongest and 
least complex causes of action. 

A similar consideration relates to 
the question of who the plaintiff 
should sue. If the developer/builder 
maintains a “deep pocket” the 
plaintiff may not want to sue the 
subcontractors, design professionals 
and local government. Once all of 
these parties are joined as defendants 
they will “circle the wagons” and 
make the plaintiff's job more 
difficult. On the other hand, if the 
design professionals and subcon- 
tractors are not sued by the plaintiff, 
the defendant/developer may be 
forced to bring a third party action 
against him. These third party 
actions frequently uncover 
information that might not otherwise 
be discovered by the plaintiff. 
Similarly, in terms of the strategy of 
delay, the more defendants involved, 
the more the case will be delayed. 

As a final general consideration, 
both sides in condominium defect 


cases should very carefully choose 
their construction expert witnesses. 
As with condemnation cases, much 
of the construction defect case is 
presented through the testimony of 
experts. The value of experienced 
and creditable experts cannot be 
overemphasized. 


Conclusion 


Condominium construction defect 
litigation invariably results in a long, 
bitterly contested and expensive 
court battle. Without the leverage of 
other issues such as recreation lease 
negotiations, there is little incentive 
to settle these cases. The lack of 
incentive to settle, together with the 
complexity of the case, combine to 
cause this litigation to make an 
inordinate amount of court time. 
Given the costs to all of the parties, as 
well as the burden on the Florida 
court system, it may be time for the 
Florida Legislature to consider a 
mandatory construction defect 
insurance program, together with an 
effective method of arbitration. o 
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Legal Considerations: 


Mandatory 
reserves for 


capital projects— 


The assessment 
imposition 


By Richard D. DeBoest 


“Almost all owners advance the argu- 
ment that the mandatory reserve 
requirement can be likened to IRS 
withholding of income tax. They feel 
they can do better with the money 
themselves, and when and only when 


the time comes, they will pay their 
99 
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eventeen years ago in 
the spring of 1963, the 
Florida Legislature en- 
acted Chapter 711 for 
the stated purpose of 
giving statutory recog- 
nition to the condominium form of 
ownership.! The act was five and 
one-half pages long, quite easy to 
understand, and exactly conformed 
to its stated purpose. 

In 1980, when printed, it will 
approximate 37 pages, will be 
understood by very few, but will 
recite the same stated purpose. 

Thus, the 1960’s enabling 
legislation has become the 1980's 
social legislation and nothing better 
illustrates the change than FS. 
§718.112(2)(k), the section enacted 
by the 1979 Legislature that requires 
an association to assess its members 
to establish cash reserves for capital 
improvements and deferred 
maintenance of major items unless 
waived by a vote of the unit owners 
annually. This article will explain and 
discuss that requirement. 

The philosophical basis for a 
reserve requirement is that it is better 
for an association and its members to 
put aside a smaller sum of money 
every year to fund major repair and 
replacement items than to impose a 
larger special assessment upon its 
members when a roof needs to be 
replaced or the buildings need to be 
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repainted from top to bottom—in 
other words, a legislatively 
mandated sinking fund. This 
approach is based upon a legislative 
presumption that it will benefit those 
unit owners who may be elderly or 
retired and who are living on a fixed 
income. However, during the limited 
time that the requirement has been in 
effect, the reactions of that class of 
unit owners as well as the upwardly 
mobile owner who has purchased a 
condominium unit as a second home 
or for purposes of investment have 
been largely negative for several 
different reasons. 

In the spring of 1980, I attended the 
first annual meeting of the owners of 
a hotel-type condominium in a resort 
area that had been collecting reserves 
as a line item in the budget, although 
not pursuant to §718.112(2)(k). I was 
quickly apprised of one rationale 
against mandatory reserves: 


I purchased my unit for investment purposes 
and fully expect to resell it at a profit within 
two or three years. Why should I contribute 
money toward the new roof the bulding will 
need 20 years from now? I won't have any 
interest in the building when the roof becomes 
necessary and the resale price of my unit is not 
going to be anything above regular market 
because the association has some extra money 
for reserves. Who needs it? 


In this particular condominium, 
the members voted no reserves for 
the forthcoming year and voted to 
apply two-thirds of the accumulated 
reserve to reduce the amount 
necessary for their 1980 regular 
assessments. 


Condominiums as 
primary residences 


A somewhat different reasoning 
applies to condominiums in which 
most of the units are owned as 
primary residences for elderly 
persons. They perceive that they will 
be dead when the funds are 
expended, never receiving any 
benefit from them. 

Almost all owners advance the 
argument that the mandatory reserve 
requirement can be likened to IRS 
withholding of income tax. They feel 
they can do beter with the money 
themselves, and when and only when 
the time comes, they will pay their 
share. 

In addition, when §718.112(2)(k) 
became effective in October 1979, 
there was disagreement among 
knowledgeable people in the 
industry, including the Division of 
Florida Land Sales and Condomin- 
iums in Tallahassee, as to the 
required percentage of owners 


necessary to waive the requirement 
or vote a less than adequate reserve. 
The pertinent portion of 
§718.112(2)(k) reads: 

. . . In addition to annual operating expenses, 
the budget shall include reserve accounts for 
capital expenditures and deferred 
maintenance. These accounts shall include, 
but not be limited to, roof replacement, 
building painting, and pavement resurfacing. 
The amount to be reserved shall be computed 
by means of a formula which is based upon 
estimated life and estimated replacement cost 
of each reserve item. This subsection shall not 
apply to budgets. . . in which the members of 
an association have, by two-thirds vote at a 
duly called meeting of the association 
determined for a fiscal year to provide no 
reserves or reserves less adequate than 
required by this subsection. (Emphasis added) 

The disagreements stemmed from 
the two-thirds vote requirement. 
Some interpreted it to mean two- 
thirds of all of the members of the 
association and others took the 
position that it meant two-thirds of 
those present at a meeting at which a 
quorum was present. 

This problem was addressed by 
the 1980 Legislature and the statute 
was clarified and amended to read in 
part:? 

... This subsection shall not apply to budgets 

. . in which the members of an association 
have by a vote of the majority of the members 
present at a duly called meeting of the 
association, determined for a fiscal year to 
provide no reserves or reserves less adequate 
than required by this subsection. (Emphasis 
added) 

It should be emphasized that the 
election to reduce or eliminate the 
reserve must be made by the 
members every year and that it 
applies to an association’s fiscal year, 
not the calendar year. In practice 
therefore, the association 
administrators must include the 
reserves in their proposed budgets 
because they will not be legally 
sufficient without them, and the 
reserves cannot be dispensed in 
advance of a vote to eliminate them. 

Note that the required reserves are 
illustrated in the statute by three 
examples: roof replacement; 
building painting; ‘and pavement 
resurfacing. The reserves must 
include but are not to be limited to 
these three items. 

Other accounts immediately 
come to mind that would carry the 
same mandate, even though not 
specifically mentioned. These would 
include plumbing, wiring, air 
conditioning compressors, and 
elevators (if applicable). An insight 
into the thought processes of the 
legislature can be gained from the 
reserve fund requirements set forth 
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in the Roth Condominium 
Conversion Act passed by the 1980 
Legislature. These items must be 
funded by a conversion developer, 
using the same estimated useful life 
replacement cost formula contained 
in §718.112. They are air conditioning 
system; galvanized plumbing; and 
roof. 

As an alternative, the conversion 
developer may choose to grant 
warranties on these items.‘ 

The Roth Act does not specifically 
mention painting or pavement 
resurfacing vis a vis the required 
reserves from the developer or 
warranties in lieu thereof, but it does 
require that disclosure of condition 
be made in writing for the following 
existing improvements:® roof; 
elevators; heating and cooling 
systems; plumbing; electrical system; 
swimming pool; seawalls; pavement 
and parking areas; and drainage 
systems. 


How cost is estimated 


Section 718.112(2)(k) states that 
the cost of the item to be repaired or 
replaced is to be determined based 
upon the estimated life of the 
component and the estimated 
replacement cost at the time the 
repair or replacement is to be made. 

It is immediately obvious that in 
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for the association 


order 
administrators to make a realistic 
attempt to comply, three actions 


must be taken: (1) the remaining 
useful life of the component must be 
estimated; (2) the replacement cost 
at the end of the useful life must be 
forecasted; and (3) inflation must be 
factored into the equation. 

Of these three, in all likelihood the 
only one the administrators might be 
at all competent to deal with is the 
average rate of inflation. The other 
two will require the conscientious 
administrator to obtain expert 
opinion from an architect, engineer 
or contractor. Prudence dictates that 
this estimate be in written form for 
preservation in the association 
records should the administrators be 
challenged, because under the 
Condominium Act, they are 
personally liable to the members of 
the association for willfully and 
knowingly failing to comply with the 
act and the condominium 
documents.® 


“Official” Ethics 


Binders 


Selected opinions of the Professional 
Ethics Committee of The Florida Bar 
were distributed to all members of The 
Florida Bar in early May. This year’s 
edition is drilled for insertion in a 3-ring 
binder. “Official,” 2-inch binders, 
entitled “Professional Ethics,” with 
index tabs, can be purchased at cost 
from Continuing Legal Education 
publications. 


The Division of Florida Land Sales 
and Condominiums in Tallahassee 
has been accepting new filings with 
budget reserves for only the three 
items specifically mentioned in the 
statute: the roof, pavement 
resurfacing, and building painting. It 
is using a rule of thumb that these 
three items have useful lives of 20 
years, 10 years, and 5 years, 
respectively. The Division is, after 
all, not the construction industry 
licensing board. Having directed the 
developer’s attention to the 
requirements in a specific fashion, 
few would deny that it has fulfilled 
its obligation. 

It is interesting to note, however, 
that in §718.618 of the Roth Act, the 
legislature has authorized the 


Division of Florida Land Sales and 
Condominiums to review annually 
the funding formulas applicable to 
conversions, taking into considera- 
tion cost, availability of labor and 
advancement in 
techniques, 


materials, 


construction interest 
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rates and inflation, and authorizing it 
to accept comment from members of 
the public, including representatives 
of the construction industry, 
particularly general contractors and 
specialty subcontractors. On the 
basis of this information, 
recommendations may be made to 
the legislature regarding the 
adjustment and revision of any 
funding amounts. It is certainly not 
beyond the realm of possibility that 
this more detailed procedure will 
later be applied to existing 
associations. 

An illustration of the impact of 
§718.112(2)(k) upon an association 
seems appropriate. Postulate a new 
three building, 60-unit mid-rise con- 
dominium, a roof life of 20 years and 
a present roof replacement cost of 
$30,000 and a constant inflation rate 
of 10 percent per year. Using the 
statutory formula, the three new 
roofs, 20 years hence, will cost the 
association $202,000! The amount 
per owner, per year (ignoring 
interest earned or taxes paid) 
necessary to accumulate this sum 
would be $168 or $14 a month. In a 
medium-priced condominium, this 
one item is likely to exceed 10 
percent of the total assessment. It is 
no wonder that the mandatory 
assessment section is regarded by 
many within the industry with 
trepidation. The wisdom of 
government in so specifically 
intruding itself into the day-to-day 
affairs of private groups is open to 
question. o 


' Stat. §711.02(1963). 

2 Effective July 2, 1980. 

3 Fua. Stat. §718.616 et. seq. effective May 
1, 1980. 
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Legal Considerations: 


Alternatives to 
recreation lease 
litigation— 
structuring the 
buy-out 


By Michael L. Hyman 


robably no single as- 
pect of the condomin- 
ium form of living has 
created a greater focal 


“The condominium way of life would point for dispute than 


have been more easily assimilated into the long-term recrea- 
° . tional lease. The condominium way 
society as a less regulated alternative of life would have been more easily 
living style had the recreational lease into 
« * regulated alternative living style ha 
not been a rallying point for the recreational lease ak ices a 
disenchanted purchasers.” rallying point for disenchanted 
purchasers. 


As the pot boiled and attempts 
were made by the state legislature 
and attorneys representing owners to 
alleviate the burdens of the long- 
term lease and the accompanying 
cost of living increase clauses, it 
became apparent that the only 
logical solution was for owners to 
purchase their leases. In order to 
arrive at that point, however, it was 
necessary to have a willing seller and 
purchaser. But, the two armed camps 
refused to acknowledge the merits of 
the other’s positions on the validity of 
the lease. 


The lease holders, armed with 
their attorneys’ opinion that the lease 
was legally sustainable in court, were 
not eager to sell a 99-year annuity 
which in some cases represented the 
only profit earned ona project, while 


THE FLORIDA BAR JOURNAL/FEBRUARY 1981 135 


| 
yer 
NAP 


Legal Considerations: 


in other cases represented outlandish 
profit heaped upon profit. The unit 
owners, on the other hand, were 
blinded by the promises of legislators 
and legal theories being urged on 
their behalf in the courts which 
alleged violation of the federal anti- 
trust laws and the unconscionability 
of the leases. 

As litigation continued and costs 
rose, it was obvious that there would 
be no ultimate winner and so the log 
jam was broken by a flurry of sales of 
long-term leases. The flurry became 
a steady stream and today the long- 
term lease buyout is common 
occurrence. 

The buyouts have several factors 
in common and the purpose of this 
article is to discuss what has become 
the essential elements of all lease 
buyouts. 


Determining the price 


In the early 1970's when the 
buyouts first started, the lessors 
urged the use of the appraiser’s tool 
of multiplying the yearly rental by 
10. The multiple with some 
variations has been the mode in 
almost all negotiations. 

Transactions have been closed on 
multiples that vary from 3.6 to 15 
times the annual rental. Factors 
involved in the disparity include a 
successor lessor, a lender who has 
taken back the project and is looking 
for a recapture of its investment 
rather than a_ long-term lease, 
substantial structural defects which 
are resolved by reducing the sales 
price and/or multiple and the lessor’s 
desire to convert the long-term lease 
to cash by creative financing and 
removing the stigma of pending 
litigation. 


Payment options 


The size of a complex, the financial 
status of the owners’ and the lessors’ 
tax considerations are the pole star of 
a recreational lease buyout. 

The starting point for any buyout is 
an attempt to keep the status quo for 
payments under the lease vis-a-vis 
the payments to be made under the 
terms of the buyout. 

The four basic formulas for 
arriving at the payment option are: 
(a) all cash; (b) cash plus amortized 
payments; (c) amortized payments 
or (d) tax-free bonds. 
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e All cash. The all-cash alterna- 
tive has not been popular with lessors 
as it presents an immediate tax 
problem. However, the recent use of 
the §1031 tax-free exchange has 
provided the lessor with the ability to 
convert his lease to other income 
property without an immediate tax 
consequence. The lessor’s attorney 
should take a long hard look at a tax- 
free exchange and the ramifications 
of Starker v. United States, 602 F.2d 
1341. 

The all-cash alternative is similarly 
not popular with the purchasers as it 
is extremely difficult to convince all 
the unit owners to come up with a 
substantial cash payment. One 
condominium, however, was able to 
raise $3,750,000 cash in average 
payments of $4,700 per unit but this 
represents a rare exception. 

e Cash plus amortized payments. 
In order to satisfy the owners’ desire 
to keep their mortgage payments 
equivalent to their lease payments or 
in some cases less than lease 
payments, a down payment along 
with amortized payments is 
required. | 

e Amortized payments. Amor- 
tized payments in equal monthly 
installments have proven to be the 
most popular source of funding the 
buyout. The owners are not required 
to advance a down payment and the 
lessor treats the transaction as an 
installment sale. 

e Tax-free bonds. The tax-free 
bond alternative is based upon FS. 
§418.20 and requires a cooperating 
governmental agency. The 
advantages of tax-free money to the 
lessor and hence a lower price to the 
unit owners has been offset by the 
complicated and costly bond 
procedure and governmental 
involvement. In addition, a question 
exists as to whether or not a tax-free 
district could restrict outsiders from 
attempting to use the purchased 
facilities. The tax-free bond alterna- 
tive bears close scrutiny. 


Security 


The sheer number of the obligors 
involved in the use of a purchase 
money mortgage as security for the 
purchase price presents substantial 
problems. In an effort to secure the 
lessor under the circumstances, the 
settlement documents _ generally 
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include in addition to the traditional 
mortgage note and UCC filings, the 
following covenants: (1) a 
conditional assignment of the lease; 
(2) an agreement not to amend the 
terms of the lease; (3) nonmerger 
language in the deed; (4) an assign- 
ment by the associations of its right of 
assessment and lien to the lessor; and 
(5) an agreement not to cancel the 
lease. 


Sanitizing the lessor 


In negotiating the purchase of one 
recreational lease, a lessor stated that 
after the closing he wished to be 
“sanitized” or he would not sell his 
interest in the lease. 

“Sanitized” to that lessor was a 
euphemism for an airtight set of 
settlement documents protecting the 
lessor from exposure to additional 
claims, attacks or lawsuits arising out 
of the lease. 

The sanitized lessor’s documents 
have become the prototype for all 
long-term lease purchasers. The 
sanitization is comprised of releases, 
indemnifications and dismissals. 

Releases are required from the 
association as well as from specific 
individuals who are the named 
plaintiffs in any litigation. The lessor 
invariably requests releases from unit 
owners but this is generally 
abandoned when the realities of 
obtaining the releases are explored. 
In some instances lessors have 
insisted on obtaining as many 
releases as possible with a minimum 
acceptable percentage. 
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J.D. from the University of Miami and was 
admitted to The Florida Bar in 1968. He was a 
member of the first state Condominium 
Commission and the Condominium and 
Cooperative Committee of The Florida Bar 
Real Property Section. He is a director of the 
commercial law section of the Academy of 
Florida Trial Lawyers and a director of the 
Community Association Institute. 


2 
| 


The indemnification and hold 
harmless agreement is the central 
document in insulating the lessor 
from future claims and lawsuits. The 
indemnification provides total 
protection to the lessor. The 
language generally used is, “This 
agreement is without limitation as to 
time or expense.” The indemnifica- 
tion and hold harmless agreement 
invariably provides that in the event 
of a claim or lawsuit, the association 
shall bear all the expenses including 
but not limited to costs, judgments 
and attorneys’ fees. 


The indemnification has political 
significance in the condominium 
community as any owner who 
prosecutes a claim against the lessor 
is subjecting the association and its 
members to liability. It is easy to 
comprehend the reaction of unit 
owners to co-owners whose lawsuits 
cause expenses to the membership. 
As a practical result, the indemnifica- 
tion agreement locks the door on any 
future claims. 


The lawsuits, which either forced 
the issue of sale or were the jumping 
off point for settlement negotiations, 
must of course be dismissed. The 
lessor generally requires a formal 
dismissal and in some cases a 
stipulation for the entry of a 
judgment against the plaintiff. State 
court dismissals require nothing 
more than a standard form 
stipulation and order of dismissal. 
Federal courts, on the other hand, 
have stringent requirements in those 
cases that have been filed as class 
actions. The Federal Rules of Civil 
Procedure require notification to 
class members and have been 
interpreted to include those actions 
filed as class actions despite the fact 
that the class may not have been 
certified at the time of the settlement. 


A major concern in the class action 
notification is the expense of mailing 
the entire settlement agreement to all 
class members. Ironically, settlement 
agreements are more voluminous 
than the lease and other 
condominium documents that are 
often the basis for any litigation. It 
has generally been accepted by 
federal court judges that notification 
of the availability of the documents 
for review is sufficient, thus avoiding 
the expense of mailing settlement 
documents sometimes weighing 
several pounds. 

An important consideration basic 
to the preparation of the settlement 


documents is the name of the entity 
purchasing the lease. The owners 
must decide whether the association 
should take title to the leased lands, 
or whether a separate corporate 
entity should be formed to hold title 
to the leased lands. In some instances, 
the owners receive an undivided 
interest in the purchased land by the 
inclusion of the newly acquired 
property into the common element 
of the condominium. Generally 
speaking, the property is under a 
mortgage and therefore it cannot be 
included into the common elements. 

The most workable solution to the 
problem of the identity of the title 
holder is the designation of the 
association as the purchaser. In those 
cases where the condominium 
community purchasing the leased 
lands consists of more than one 
association, a separate corporate 
entity is required. Each association 
becomes a member of the new 
corporation and a joint management 
agreement is required. 

In almost all the lease purchase 
transactions, it is necessary to amend 
the condominium documents to 
conform to the settlement. 
Specifically, the documents must be 
amended to expand the definition of 
common expenses to include the 
payment of financing, thus legiti- 
mizing the assessments necessary to 
meet the obligations under purchase 
agreement and under the indemnifi- 
cation agreement. In addition, the 
documents must be amended to 
provide the association authority to 
purchase and/or control the leased 
land. 

The allocation of closing costs are 
always hotly negotiated. The sales 
price for lease purchases are 
generally in million dollar incre- 
ments. The closing costs are 
expensive and can create a financial 
basis for not entering into a contract. 

There is no logical reason for not 
using the customary means of 
arriving at the allocation of closing 
costs. However, in most transactions 
the purchasers are required to pay 
for the majority if not all of the 
closing expenses. 

The title to the property must be 
reviewed as in any other real estate 
transaction, as lessors have generally 
used the leased areas for security 
during construction of the project. 

A large part of the success in 
negotiating a purchase of a lease is 
the strength of the board of directors 
and its commitment to the purchase. 


It is mandatory for the board to sell 
the transaction to the unit owners. 

Florida Statute §718.111(12) 
provides for the purchase of a lease 
upon the vote of two-thirds of the 
unit owners. However, the 
amendment provision of most 
declarations requires approval of the 
amendment by at least 75 percent of 
the owners. This dichotomy 
demonstrates the need for a strong 
commitment by the directors and 
owners. 

The question of whether a unit 
owner can be forced to pay his pro 
rata portion of the sales price is 
constantly debated. In Hagendorf v. 
Plaza Del Prado Condominium 
Association, Inc., 386 So.2d 1326 (3d 
D.C.A. 1980), the Third District 
Court affirmed the trial court's 
judgment permitting the foreclosure 
of a lien for the assessment 
representing the unit owner’s pro rata 
share of the recreation lease purchase 
price. Assuming that Hagendorf 


represents a trend, associations will 
have an easier time in assessing and 
collecting a unit owner’s share of the 
lease purchase price. 


Conclusion 


The mechanical details tradition- 
ally delegated to the attorney after a 
transaction is negotiated are only a 
portion of the attorney’s function in 
condominium lease purchase. 

The attorney representing the 
purchaser must present the terms of 
the transaction to the unit owners. 
This usually requires at least one 
presentation to the owners at a group 
meeting. It is extremely difficult to 
convey the terms and conditions of a 
multipaged document to a large lay 
group. 

The most difficult chore facing the 
lessor and lessee’s attorney is the 
preparation of an entire set of 
complex documents drafted with a 
view toward simplicity due to the 
large number of lay people who will 
be theoretically reviewing the 
documents. 


THE FLORIDA BAR JOURNAL/FEBRUARY 1981 137 


a 
WN 
bis 


PRESENTING 


FOR STUDENTS LAWYERS JUDGES 


Enter the courtroom. Experience the exhilarating 
challenge, suspense and drama of an authentic 
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Governmental Considerations: 
The Bureau of 
Condominiums— 


Its function 
and goals 


By Dr. Faye S. Mayberry 


“The regulatory scheme created in 1975 
is unique in the nation in that the 
jurisdiction of the agency extends to 
the internal affairs of the association 
after the developer has sold the units, 
thereby extending consumer protec- 
tion to include what might be termed 
the ‘use of the product’ .” 


Although consumer 
protection legislation 
can be traced to such 
turn - of - the - century 
laws as the Meat 
Inspection Act, mod- 
ern consumerism had 
its genesis in the 1960’s when 
President John F. Kennedy pro- 
claimed that consumers have the 
right to safety, to be informed, to 
choose, and to be heard. Consumer- 
oriented policymaking has been 
prevalent in many product areas 
since that time, as is evident from the 
safety standards, warning labels, 
disclosure requirements and regula- 
tory agencies which have become an 
integral part of the marketplace. 


Legislation in the condominium 
area has followed the trend in other 
consumer product areas toward 
consumer protection. The _ initial 
thrust in Florida was disclosure, 
which was designed to ensure that 
purchasers had the opportunity to be 
informed and to make choices based 
upon the information received. The 
Florida Legislature, however, just 
four years after requiring disclosure, 
determined that there was a need for 
a regulatory agency to ensure that 
purchasers realized the statutory 
protections provided them. 


The Division of Florida Land Sales 
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Governmental Considerations: 


and Condominiums (Division) is 
empowered to enforce the 
provisions of F.S. Chapter 718 and 
administrative rules which relate to 
the development, construction, sale, 
lease, ownership, operation and 
management of residential units. It 
has specific authority to: (1) receive 
and investigate complaints relating 
to violations of the Condominium 
Act and rules; (2) disseminate 
information; (3) promulgate rules; 
and (4) institute enforcement 
proceedings against any developer 
or association, or its assignees or 
agents. Functions relating to 
complaints and enforcement are 
handled by the Bureau of 
Compliance. Other condominium 
matters are centered in the Bureau of 
Condominiums, which is responsible 
for such functions as the examination 
of condominium documents, 
promulgation of rules, and 
dissemination of information. 

The regulatory scheme created in 
1975 is unique in the nation in that the 
jurisdiction of the agency extends to 
the internal affairs of the association 
after the developer has sold the units, 
thereby extending consumer 
protection to include what might be 
termed the “use of the product.” The 
Division is specifically authorized to 
investigate complaints relating to the 
internal operation of the 
condominium and to conduct 
informal hearings to resolve disputes 


Faye S. Mayberry is the chief of the Bureau 
of Condominiums, Division of Florida Land 
Sales and Condominiums in Tallahassee. She 
has a master of science degree in education 
and a Ph.D. in consumer economics from 
Florida State University. 
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amicably. This unique characteristic, 
coupled with the statutory authority 
granted to the Division to 
disseminate information, has led to 
the implementation of an education 
program by the Bureau of 
Condominiums in addition to other 
functions typically associated with 
a regulatory agency. 

Presently, the education program, 
which is in its infancy, is targeted for 
prospective purchasers, unit owners, 
and board of directors. Materials 
developed thus far range from 
general informational brochures to 
more specific items designed to assist 
association board members in 
understanding their statutory 
responsibilities. 

Two other important duties of the 
Bureau of Condominiums are the 
examination of documents filed by 
developers and the promulgation of 
rules to implement, interpret, and 
enforce the provisions of the 
Condominium Act. The remainder 
of this article will describe these two 
areas. 


Examination of documents 


There are three basic types of 
filings which developers must submit 
to the Division. Each one _ is 
processed differently by the Bureau 
of Condominiums and will be 
discussed separately. 

e Reservation program — A 
reservation program is one whereby 
a developer, through the use of a 
simple reservation agreement form 
and an escrow agreement, may 
accept deposits on units prior to 
filing with the Division a complete 
set of condominium documents. This 
program enables developers to enter 
the market prior to drafting a 
complete set of condominium 
documents. In some instances this 
vehicle is used by developers to test 
the market in order to determine 
whether or not a particular 
development is profitable at a 
particular time. 

Although allowed to accept 
deposits, the developer must place 
all funds in escrow and make a total 
refund to the prospective purchaser 
upon request. The funds cannot be 
used for any purpose other than 
refund or to apply to the purchase 
price if a contract is later signed by 
the depositor. The significance 
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which the legislature attaches to the 
safety of these deposits is revealed in 
F.S. §718.202(7) which provides the 
only statutory felony for violation of 
a provision of the Condominium Act. 
The felony also applies to the failure 
to escrow sales deposits in 
preconstructed condominiums. 

Prior to initiating a reservation 
program, a copy of the reservation 
agreement form and_ executed 
escrow agreement must be filed with 
the Division. The specific 
requirements are delineated in F.S. 
§$§718.202 and 718.502, which are 
used by the Division staff in 
reviewing reservation documents. 
The Division notifies the developer 
within 20 days from receipt of any 
deficiencies. Filing a reservation 
program is a simple procedure and 
the examination time is short. 

e Notices of intended con- 
versions — Effective May 1, 1980, a 
developer of a condominium 
conversion must file with the 
Division a copy of the notice of 
intended conversion. This document 
is reviewed by the staff of the Bureau 
of Condominiums and appropriate 
deficiencies are cited. Due to the 
specificity of the statute with respect 
to the content of notices of intended 
conversion, there are relatively few 
difficulties in complying with the law 
in this area. 

e Condominium document 
filings —The filing of condominium 
documents with the Division is the 
most complicated and lengthy of the 
three types of filings. This filing must 
occur prior to the time the developer 
offers condominium units for sale. 
Section 7D-17.01, Florida 
Administrative Code, defines “offer” 
as any advertisement, inducement, 
solicitation, or attempt to encourage 
any person to acquire an interest in a 
condominium unit, either proposed 
or existing, other than as security for 
an obligation, if undertaken for gain 
or profit. The items to be filed are 
those specified in the Condominium 
Act and Chapter 7-D, Florida 
Administrative Code, which include 
all documents to be_ provided 
purchasers. Chapter 7-D, FAC, also 
delineates the procedure for filing 
the documents with the agency and 
defines time limitations. 

The processing of the documents 
by the Bureau of Condominiums is 
divided into two distinct phases. 
Initially, the documents are reviewed 
to determine if they have been 
submitted in the form described by 


i 
: 
H 


§7D-17.02, Florida Administrative 
Code. If the filing has been 
submitted, the documents are 
examined for content by the Division 
staff, which notifies the developer of 
any deficiencies within 45 days from 
receipt of the documents in proper 
form. If the documents are not 
submitted in proper form, the 
developer is so notified and the 
documents are not reviewed for 
content until corrections are made. 

Closings on contracts are 
prohibited until the examination 
process is complete and notification 
is received from the Division. If, 
however, the Division exceeds the 
45-day period required by rule, the 
developer may presume that the 
documents are acceptable and close 
on contracts. 


Deficiencies 


The primary goal of the examiner 
is to ensure that the documentation 
meets the requirements of the 
statute, particularly with respect to 
the creation and operational aspects 
of the condominium and disclosure. 
The examiner also considers the 
document package as'a whole and 
compares the provisions of 
individual items with one another. It 
is not uncommon to find that various 
documents within a single filing 
contain contradictory provisions. 
Although any one provision alone 
may not be in conflict with the 
statute, the internal inconsistencies 
constitute a deficiency. 

Many of the deficiencies regarding 
the creation and operation of the 
condominium are found in 
documents which are drafted for use 
in a multiple condominiums 
development under the operation of 
a single association and in phase 
condominiums. In multiple 
condominiums developments, for 
example, documents often treat the 
separate condominiums as one with 
respect to the basis for determining 
percentage of ownership, budgeting, 
and assessments. Although the 
statute permits an association to 
operate more than one condo- 
minium, it also requires that the 
documents treat each condominium 
separately. In drafting the 
documents in multiple condominium 
developments, proper mechanisms 
should be established for the 
association to operate the various 
condominiums for which it has 
responsibilities. 


Questions the attorney and his 


client may wish to consider include 
the following: How are the costs 
which are general to all 
condominiums to be _ allocated 
among the condominiums? Will 
provisions be made for unit owners 
in a single condominium to vote on 
issues affecting only that 
condominium? Is the property of 
each condominium clearly 
delineated? Have proper easements 
been granted to ensure egress and 
ingress as required through the 
various condominium properties? 
Have proper provisions been made 
for the use of the facilities by 
multiple condominiums? Will each 
condominium be represented on the 
board of directors? These are some 
of the questions which, if not 
addressed in the documents, can 
create numerous problems for the 
unit owners at a later date. Resolving 
questions such as these prior to 
submitting documents to the 
Division can result in substantial 
savings of time in agency processing 
of the documents. 

The most commonly cited 
deficiencies in phase condominium 
documents relate to the description 
of future phases. F.S. §718.403 
specifically requires that the original 


declaration of condominium 
describe certain aspects of each of 
the phases to be added to the 
condominium. Failure to include the 
information results in a deficiency 
notice from the Division. 


Operation 


The statute allows considerable 
flexibility in the drafting of 
documentation relating to the 
operation of the condominium. It is, 
therefore, in this area that the 
attorney can render a service to 
future unit owners by providing 
realistic mechanisms for conducting 
the affairs of the association. In many 
instances, these provisions have no 
impact on the sales program or 
development plans but, if not 
properly specified, can create 
difficult operating problems for the 
association. 

The attorney can reduce these 
problems through clearly drafted 
bylaws which contain workable 
provisions relating to such matters as 
the percentages required to establish 
quorums, and amend documents, 
voting procedures, and _ internal 


grievance procedures. Many of the 
complaints received by the Division 
relate to ambiguous documentation 
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and failure of the documents to 
delineate areas of responsibility. The 
staff of the Bureau of Condominiums 
is available to answer questions 
during the drafting of documents to 
resolve potential problems at an 
early stage. 


The purchase of a condominium 
parcel involves, in addition to the 
acquisition of a dwelling, the 
assumption of economic and social 
responsibilities which are described 
in the condominium documents. 
Disclosure requirements mandate 
that developers provide purchasers 
with the various documents, which 
often must include specific caveats to 
the purchaser. 

In larger developments, there is 
also a requirement for a prospectus 
which highlights various aspects of 
the offering, many of which have 
economic consequences for the 
purchaser. A review of the items 
requiring disclosure in the 
prospectus also reveals that they tend 
to relate to areas of consumer 
problems in the past: e.g., 
recreational leases and management 
contracts. Although there is some 
evidence that condominium 
purchasers use a variety of sources of 
information prior to closing, the 
condominium documents are 
binding and thus are important 
informational items to be 
considered. 

The disclosure requirements of the 
Condominium Act are specifically 
set out so deficiencies in this area can 
be avoided by following closely the 
relevant statutory provisions. In 
reality, however, a number of 
deficiencies noted by the Bureau of 
Condominiums relate to the failure 
of the developer to provide the 
information required by the statute. 


Rules promulgation 


One of the most useful tools 
available to the Division and the 
industry is the rules-making power of 
the Division. Through rules the 
agency communicates policy and 
procedures to the industry. Rules also 
contribute to consistent enforcement 
of the statute by clearly delineating 
the agency interpretation and 
requirements pursuant to the 
Condominium Act. 


The process by which rules are 


adopted is such that interested 
parties have ample opportunity to 
make recommendations regarding 
rules content. After proposed rules 
have been drafted by the Division 
staff, they are presented to public 
scrutiny at workshops held by the 
Division for that purpose. The 
Division welcomes and encourages 
the participation of all interested 
parties in this public forum. The 
Division staff reviews all suggestions 
made at the workshop as well as 
those received in writing. These 
suggestions often lead to 
modifications of the proposed rules 
prior to adoption. 

The rules-making process also 
includes review by the Adminis- 
trative Procedures Committee in 
order to ensure that the agency has 
not exceeded its statutory authority 
in the proposed rules. Finally, when 
the rules are filed with the Secretary 
of State, affected parties may request 
a hearing on the rules prior to their 
becoming effective. (Details may be 
found in F.S. Chapter 120.) 

Schedules for rules workshops as 
well as the final filing of rules with 
the Secretary of State are noticed in 
the Florida Administrative Weekly. 
It is recommended that those 
attorneys involved with state 
agencies subscribe to this weekly 
magazine, published by the 
Secretary of State. 

This article does not compre- 
hensively describe the numerous 
activities of the Division in_ its 
capacity as regulator of the 
residential condominium industry. 
The complaints and enforcement 
procedures, for example, are very 
important elements in the total 
regulatory program but must be 
deferred for future discussions. 
Regardless of the specific function, 
the Division strives for fair, 


consistent and timely enforcement of 
the statute. Among the mechanisms 
for accomplishing this objective are 
clearly articulated procedures and 
policies and constant communication 
with the condominium community. 
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THE LAWYER PAPER 


Abstractitis 
By Leonard Schulte 


I possibly have knowledge of the identity of 
the person in whom the ownership of this 
woodland area is vested. 

However, the residence of such person is 
within the confines of the urban district; 

The visual perception of such person will 
not include my act of cessation of movement 
at this location. 

In order to further the objective of 
observation of the process of the woodland 
area belonging to such person being subjected 
to frozen precipitation. 

Robert Frost said it better. I bring 
you this travesty of “Stopping by 
Woods” to point out the folly of 
confusing abstract thinking with 
abstract writing. 

It has been said that the essence of 
intelligence is the ability to think in 
abstract terms. Certainly legal 
education seeks to teach would-be 
lawyers to think in abstractions, to 
relate concrete facts to abstract 
concepts. But abstraction also 
produces weak, unpersuasive 
writing. 

“He will not see me stopping here 
to watch his woods fill up with 
snow.” No one will deny that this 
statement is more direct and more 
evocative than any talk about visual 
perception, cessation of movement, 
and woodland areas. The difference 
is that while Frost wrote of people, 
places, and things, the parody of 
Frost deals with concepts. 

Fowler's Modern English Usage 
describes this desire of writers to 
write of concepts rather than things 
as the disease of abstractitis. The 
abstract term, Fowler says, takes 
command of the sentence, and 
“[p]ersons and what they do, things 


and what is done to them, are put in 
the background, and we can only 
peer at them through a glass darkly.” 
We thus weaken our writing by 
putting the less important elements in 
the driver's seat and hiding the real 
meaning. 

It is almost impossible to write an 
abstract sentence in the active voice. 
The writer who relies on abstractions 
loses the opportunity to choose 
where the emphasis in a sentence 
belongs. The careful writer needs to 
be able to decide what is logically the 
subject of a sentence and what is 
logically the object; he needs to be 
able to decide whether the point of a 
sentence is what was done or who did 
what. Abstraction, by forcing the 
writer to use the passive voice, takes 
away this choice. 

Abstract words are often more 
vague than the things they represent. 
We all know what an automobile is, 
but we can never know whether the 
abstract word “vehicle” stands for 
truck, bus, automobile, moped, or 
skateboard. When Frost spoke of a 
house, he meant a house, but a 
“residence” could be a mansion or a 
tent. “Observation” might mean 
“watching,” but it could also mean 
anything from a casual glance to 
round-the-clock surveillance. 

The writer who relies on 
abstractions will lose flexibility and 
precision; he will also lose the ability 
to persuade. The effective trial 
lawyer knows, perhaps intuitively, 
that in order to persuade a jury, 
thoughts must be put in the most 
concrete terms possible. Concrete 
terms make thoughts come alive in 
the reader's mind; abstract terms 
create a fog. 

The need for concreteness is no 
less great in written attempts to 
persuade. “In view of the present 
circumstances, expansion of our 
efforts cannot be contemplated prior 
to an infusion of monetary 
contributions.” This translates as “We 
cannot think about doing anything 
else until we get more money.” My 
charitable instincts would be stilled 
by the first approach; it would be 
harder for me to turn down a request 
as simple as “We need more money 
to do more things.” 

The persuasive writer, as much as 


the persuasive speaker, needs to 
paint vivid word-pictures. A word- 
picture cannot be painted with 
words that trigger no response in the 
reader or the listener. We cannot read 
Frost’s poem without forming a 
mental picture of a traveler pausing 
in a deserted patch of woods to 
watch the snow fall. We know what is 
going on when a charity says that it 
cannot think about doing more things 
without more money. Contempla- 
tion of expansion of efforts conjures 
up no mental images at all. This may 
be the chief difference between the 
concrete and the abstract: we can 
form a mental picture of a person, a 
thing, or an action, but we can form 
no picture, mental or otherwise, of a 
concept. 

The best reason for writing 
concretely has nothing to do with 
flexibility or precision and has little 
to do with persuasiveness. Concrete 
writing is far more likely to be read 
and understood than abstract 
writing. In order for any piece of 
writing to have an effect, it must be 
read. Simple, everyday language 
gives the reader the patience to 
absorb what he is reading. Strong, 
clear, active writing encourages the 
reader to go on; passive writing 
encourages the reader to take up 
easier chores. 

The temptation to write in the 
abstract is especially strong for 
lawyers; we always think in 
abstractions. The trick is to translate 
abstract thoughts into concrete 
language, to make those thoughts 
real in the reader’s mind. The lawyer 
who resists temptation will discover 
that his writing is more flexible, 
precise, persuasive, and readable. 
Concrete words work. o 


Leonard Schulte, Tallahassee, initiates this 
column as a regular feature in the Journal “to 
convince lawyers to think of themselves as 
writers.” An attorney with Senate 


Legislative Services since 1977, Schulte holds 
the A.B. degree (1974) from Dartmouth 
College and the J.D. degree from the 
University of Florida (1977). 
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Governmental Considerations 


A proposed 
common interest 
community act 


By R. Jeff Andrews 


“The most practical approach toward 
proper regulation of the sale of real 
property in a state jurisdiction is to 
move away from separate regulation of 
the differing conceptual forms of real 
property offerings. It is not logical to 
regulate condominium development 
and operation and not to regulate 
single-family home developments with 
common area associations when, in 
fact, the forms of development are 
identical in nature.” 


“NS wl 


| 
NY 


he condominium con- 
cept, as distinguishable 
from other common 
interest real property 
ownership schemes, is 
one which was largely 
misunderstood at its 
inception but has now become com- 
mon place to most practitioners in 
the real property area. Accompany- 
ing that familiarity is a plethora of 
complex, often ineffective 
regulatory statutes, promulgated by 
state legislatures. 

Condominiums have existed only 
recently in the United States and 
were originally conceived in 
common law from a metes and 
bounds description of the air rights 
belonging to a unit.’ In contrast, 
cooperative and townhouse 
developments have existed for a 
greater period of time, with the 
earliest regulation of cooperatives 
occurring at the turn of the century. 
Condominiums, although very 
similar in many ways to townhouses 
or cooperatives, have become 
creatures of statute as opposed to 
common law developments of 
traditional forms of home 
ownership.? 


The typical townhouse develop- 
ment has been traditionally excluded 
from comprehensive regulation by 
state legislatures. A structural and lot 
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easement over the common areas to 
be shared with other lot owners is, in 
many instances, identical to the 
condominium form of ownership, 
except that there is no declaration of 
condominium. In at least one 
instance, a court has held that a 
mobile home development created 
by a declaration of covenants and 
restrictions looked like a 
condominium, was set up like a 
condominium, and therefore fell 
within the jurisdiction of the 
condominium law and was required 
to conform to that law.® 

There are many forms of real 
property ownership which may be 
described and legally created by 
formal declaration of a condo- 
minium. The physical makeup of the 
complex or of the building does not 
in itself signify the type of real 
property ownership being offered 
by the developer.‘ Many of the 
efforts by the Florida Legislature to 
deal with condominium problems 
have been less than successful in that 
the legislature sought to address 
problems legislatively without 
clearly understanding the concept of 
condominium ownership.> 

The National Conference of 
Commissioners on Uniform State 
Laws (NCCUSL) adopted the 
Uniform Condominium Act on 
August 5, 1977.6 The Uniform Act isa 
reasonable effort toward providing 
draftsmen and developers with 
model documents and provisions for 
the creation of a condominium, but 
fails in its practical application to the 
varying forms of condominium 
development. Its flexibility is limited 
and would require developers to 
create lengthy, complex and 
cumbersome documentation for 
simple condominium developments. 
Its usefulness is a model from which 
parts can be drawn for the creation of 
a state condominium statute. 
Movement by state legislatures to 
adopt the UCA in its entirety are 
nonexistent.” 

An alternative to the Uniform 
Condominium Act, entitled “A 
Model Condominium Code,” was 
proposed by Professor Patrick J. 
Rohan.’ Professor Rohan has 
attempted to deal with the 
inadequacies of the Uniform 
Condominium Act, to examine the 
provisions proposed to be included 
in state statutory enactments and to 
provide an alternative model act 
more in tune with developer 
requirements while simultaneously 


_the purported problems 


establishing adequate consumer 
protection. The issues addressed in 
the “Model Code” are ones that must 
be seriously considered and deal 
with brevity, flexibility, complexity 
of documents, title considerations, 
developer assistance, protection of 
the purchaser and, finally, the 
operational aspects protecting the 
unit owner and assisting the 
association board in clarification of 
its powers and duties as outlined by 
the condominium documentation. 
Any legislator considering the 
Uniform Condominium Act should 
at least review Professor Rohan’s 
points concerning deficiencies and 
oversights contained in the Uniform 
Condominium Act. 


Problem areas for 
legislative consideration 


It is important that any legislature 
considering adoption of a proposed 
regulatory scheme look closely at 
problem areas before establishing 
regulatory requirements to address 
facing 
prospective purchasers. The usual 
regulatory approach is to require 
voluminous disclosure for 
impractical reasons with little 
consideration for the cost to the 
purchaser or the effectiveness of the 
requirements. 


Although lacking in broad-based 
sampling, a limited study has shown 
that disclosure is relatively 
unimportant as a source of buyer 
information for prospective 
purchasers.® The study indicates that 
a visit to the condominium was 
relatively the most important source 
and, surprisingly, lawyers, brochures 
and _ relatives were unimportant 
sources of information for the 
purchaser. It was also found that 
once the purchaser had acquired the 
unit, the documents then became 
useful as a source of information 
relating to use restrictions and rights 
and responsibilities of unit owners. 
Apparently, the most valuable 
sources for prospective purchasers 
were personal sources such as a real 
estate agent or a visit to the complex 
for a personal inspection of the 
amenities and physical character- 
istics of the offering. The conclusion 
hinted at in this study and in other 
studies that have been made 
concerning consumer practices in 
purchasing, is that disclosure is 
limited in its applicability toward 
protection of the prospective 
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purchaser 
following the purchase of the unit 
when applied to the operation of the 
association of the common interest 
community. 


may be useful 


Compiaints association-related 


Recent figures provided by the 
Division of Florida Land Sales and 
Condominiums indicate that 
approximately 80 percent of the 
complaints received by the Division 
have been association-related 
complaints. By comparison, out of a 
total of 200 complaints received in 
1978, approximately 117 or 59 
percent of the complaints received in 
that year were association-oriented 
complaints.’ A trend toward an 
increase in association-related 
complaints is evident. As more and 
more associations become 
operational entities controlled by 
unit owners, it can be assumed that 
the association complaints will 
continue to increase. 

The tendency of regulatory 
agencies to require extensive 
disclosure materials has caused 
“creative drafting” to become a part 
of condominium document creation. 
Creative drafting by attorneys 
attempting to meet the minimal 
standards of a regulatory body often 
requires that the documents be 
lengthy, complex and unreadable. 
The documents now being provided 


R. Jeff Andrews is director of regulatory 
affairs for The Deltona Corporation, Miami. 
Previously he was chief of the Bureau of 
Condominiums of the Division of Florida 
Land Sales and Condominiums. Andrews 
received his B.A. in political science and M.A. 
in international affairs from Florida State 
University. He currently is second vice 
president of the Community Associations 
Institute and has served on the board of the 
South Florida CAI Chapter. Andrews has 
participated in the Condominium and Cluster 
Housing Seminar of the University of Miami 
School of Law, currently serving on its 
Program Advisory Committee. 
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the purchaser are technical in nature, 
verbose, difficult to understand and 
generally beyond the comprehension 
of an average buyer.!! 

The staff of the Division of Florida 
Land Sales and Condominiums did 
an in-house review of deficiency 
letters sent to developers and their 
representatives and found that 
approximately 90 percent of the 
filings made with the Division were 
deficient.'!? Only a small percentage 
of those deficiencies were 
substantive in nature. The majority 
of the deficiencies included items 
such as the failure to include required 
statutory caveats, improper 
budgeting or assessment calcula- 
tions, confusion of a predecessor 
statute with the current condo- 
minium statute, and a failure to 
properly assimilate the necessary 
filing materials and organize those 
materials in the fashion required by 
the rules of the Division. This 
information demonstrates that once a 
jurisdiction has reached a level of 
second or third generation statutory 
sophistication, the documentation 
becomes homogenized and _ is 
relatively clean when produced for 
purchaser use and for sale of the 
units. Florida has evolved to this 
point and is now ready for the first 
step in the creation of a common 
interest communities act to govern 
the numerous aberrations of real 
property offerings in the shelter area. 


Unified regulation of real property 


What is needed to properly 
regulate common interest 
communities in a manner that will 
facilitate development of shelter 
products for prospective purchasers 
while protecting those purchasers 
once the unit has been conveyed to 
the purchaser? The most practical 
approach toward proper regulation 
of the sale of real property in a state 
jurisdiction is to move away from 
separate regulation of the differing 
conceptual forms of real property 
offerings. It is not logical to regulate 
condominium development and 
operation and not to regulate single- 
family home developments with 
common area associations when, in 
fact, the forms of development are 
identical in nature. 

A starting point for the regulation 
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of common interest communities 
would be a consolidation of the 
documentation / instrumentation 
needed for the formation of the 
common interest community. 
Standardized documents could be 
created, in the case of condominium 
development, to simplify the various 
forms of documentation now 
appearing in the condominium field. 

Standardized documents should 
include a statutory declaration. The 
standardized declaration would 
include the project name and 
location, a legal description of the 
real property being declared a 
condominium, a delineation of the 
unit boundaries, the number of units, 
a description of the common 
elements and an allocation of the 
undivided interest in the common 
elements, a description of any 
restrictions upon the use, occupancy 
and alienation of the units and the 
recording data of existing easements 
on the condominium property. 
Additionally, a standard set of by- 
laws could be included, in much the 
same manner as the Florida General 
Corporation Act treats the 
procedural requirements for 
incorporation and for creation of the 
bylaws governing the operation of a 
corporation once it is legally 
created.!8 

The problem in attempting to 
create a statute in the form of the 
above-noted suggestion for 
documents standardization is that 
such general delineation of itemized 
requirements for the creation of 
forms of real property ownership 
often causes attorneys to draft long, 
complex documentation to cover all 
situations which might arise under a 
sometimes fluid set of facts. The 
answer then appears to be a general 
statute which deals with the major 
relevant items in the creation and 
operation of a common interest 
community, especially in the areas of 
propriety of interest, marketability 
of title and the practical 
development and operational 
problems of the condominium and 
association. The intent of the drafters 
of a statute for the regulation of 
common interest communities 


should be simplicity and flexibility. 


Once the drafters of the proposed 
statute have adequately dealt with 


statutory language to permit the 
creation of the various forms of 
common interest communities, 
specific language governing the 
operation of the association and 
regulation of its activities must be 
included. The effective regulatory 
scheme will include a registration 
process for oversight and review of 
documentation and creation of the 
mechanisms for the common interest 
communities.!4 But, more 
importantly, it will provide for 
establishment of a strong regulatory 
agency to carefully scrutinize and 
facilitate the operation of the 
association whether developer 
controlled or unit owner controlled. 


A skeletal outline of the act 


A proposed common. interest 
community act outline is included for 
discussion purposes. The space 
limitations of this article prohibit a 
full discussion of all of the issues and 
this outline is skeletal at best. 

e Purpose—To give statutory 
recognition to the common interest 
community form of ownership of 
real property and establish 
procedures for the creation, sale, 
operation and regulation of those 
forms of real property. 

e Definitions—An extensive 
listing of the vocabulary necessary to 
understand the common interest 
community, its creation, operation, 
and regulation at time of creation and 
after turnover of control by the 
developer. 

e Creation of Common Interest 
Communities—A description of the 
types and content of the 
documentation needed for the 
creation of the common interest 
community. The numerous forms 
will include condominium, 
cooperative, planned unit 
development, time sharing and other 
variations of common interest 
communities. 

e The Association—Designation 
of the association as the entity being 
created at time of development and 
the entity operating the association 
once the common interest 
community has been developed and 
sold to purchasers. Included in this 
section will be a considerable 
amount of detail concerning associa- 
tion functions such as assessment 
procedures, record keeping both for 
the developer and for the association 
once the developer has turned over 
control of the association, including 
accounting practices, insurance 


requirements and reserve accounts. 

Additionally, this section will 
provide for turnover of control of the 
association by the developer, for the 
documents required of the developer 
at time of turnover, for any 
agreements that may be entered into 
by the association and for the other 
operational aspects of the 
association. The most important area 
of discussion under this section is the 
description of the powers and duties 
of the association. 

Those powers and duties might 
best be described in two sections: (1) 
powers and duties that may be 
delegated but not abdicated, such as 
budgeting, assessments, rules and 
regulations, management agree- 
ments and other proprietary interests 
confronting the association, but 
controlled by the board of adminis- 
tration; and (2) the powers and duties 
which may be specially delegated to 
an entity managing the affairs of the 
association such as in a time sharing 
operation. Under a time share 
scheme it is important to permit 
excessive delegation of association 
powers and duties toa third party for 
the proper operation of the associa- 
tion. 

Finally under association powers 
and duties the fiduciary responsi- 
bility of the board of directors to the 
unit owners of the association cannot 
be ignored and must be treated 
under a separate section, which will 
clearly outline the responsibilities of 
the board to the unit owners in the 
common interest community 
association. 

e Meetings—Provisions for 
annual and other meetings of the 
membership and the board, voting 
rights and _ procedures, notices, 
elections and other procedural 
aspects of association operation. 

e Unit Owner Rights and 
Duties—Description of the operation 
of a minigovernment in the form of 
an association including the 
enforcement of the rules and 
regulations of the association, 
penalties assessed against violators of 
these rules, etc. 

e Agency Regulation—Although 
made optional under the Uniform 
Condominium Act, this section is 
second only in importance to the 
creation section and is one that is 
often excluded or passed over lightly 
by legislative bodies when creating 
regulatory statutes. It is important 
that clear, succinct requirements for 
filing be established, and that the 


disclosure section include specific 
reference to the contract language 
and the content of the prospectus. 
The guidelines for the prospectus 
text should be clearly written, simple 
and in language that can easily be 
understood by the prospective 
purchaser. 

The last item that must be 
considered by a legislative body 
when creating a regulatory statute is 
enforcement of the statute and the 
extent of regulatory activity in which 
the state wishes to become involved. 
As was noted previously, disclosure 
requirements are felt to be 
ineffective and of little value to 
prospective purchasers prior to the 
purchase of the unit. A regulatory 
statute should clearly define the area 
of regulation it wishes to address, it 
should detail the purpose of the 
regulation and provide the 
regulatory agency with the jurisdic- 
tion for strong regulation of the areas 
of abuse. Unfortunately, the usual 
regulatory approach is to require 
extensive and excessive documenta- 
tion for delivery to prospective 
purchasers and has little effect upon 
the sale. An attempt to enforce an 
interpretation of “the letter of the 
law” with little or no regard for 
excessive requirements imposed on 
the developer and for cost to the 
purchaser is more harmful to 
purchasers than helpful. In instances 
of such regulatory myopia, the usual 
reaction is to require additional 
documentation to “assure that the 
purchaser is protected” and that the 
developer has been exorcised of the 
evil practices he or she may have 
intended to use on unsuspecting 
purchasers. 


Conclusion 


In conclusion, a regulatory agency 
could best serve the public if 
provided a sound statutory base for 
creation of the common interest 
community and the legal manpower 
to ascertain that the laws are being 
adhered to and the association is 
properly established and operated. A 
swift, fairly conceived reaction by a 
regulatory agency is the _ best 
protective measure to inhibit 
developer abuse and _ association 
malintent and misoperation. In 
essence, the model regulatory 
agency would be one which requires 
standardized instrumentation and 
documentation for the creation of a 
common _ interest community, a 
strong jurisdictional basis for 
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prosecution of violators of the act, 
and adequate professional staffing to 
deal effectively and expediously 
with the problems of developers and 
unit owner controlled common 
interest communities. o 


'An example of a common law 
condominium may be found as recorded at 
Official Records Book 887, page 89, of the 
Public Records of Palm Beach County, 
Florida. 

2See 3 Boyer, Frorma Estate 
TRANSACTIONS, for a more detailed discussion 
of common interest real property vehicles. 

3 Leisure World Improvement Association, 
Inc., et al v. Leisure World Park, Inc., et al 
74-451-01 Division K, Circuit Court, 7th 
Judicial Circuit, Volusia County Book 1918, 
page 1190. 

4 The files of the Division of Florida Land 
Sales and Condominiums contain examples of 
condominium developments that range from 
condominium horse stables to condominium 
boat slips and floating units. 

5 For evidence of the legislature’s attempts 
to deal with “condominia” witness the passage 
of a Comprehensive Condominium Act in 
1976 (Chapter 718, Florida Statutes), and the 
numerous amendments to the act every year 
subsequent to its effective date of January 1, 
1977. 

6 The Uniform Condominium Act was 
subsequently approved by the American Bar 
Association in February 1978. 

7 To date, only three states have adopted 
parts of the Uniform Condominium Act 
(Wisconsin, West Virginia, and Pennsylvania). 

* 78 L. Rev. 587. 

8 F, S. Mayberry, Importance of Selected 
Attributes and Utilization of Sources for 
Information Regarding Attributes by 
Condominium Unit Purchasers in Pinellas 
County, Florida, 1980 (Florida State 
University dissertation). 

‘© Bureau of Compliance files, Division of 
Florida Land Sales and Condominiums, 1979. 

'! One enterprising developer went so far as 
to provide, “...a translation...written 
humanese...”, for purchasers’ understanding. 
See Windjammer of Pensacola Beach, files of 
Bureau of Condominiums, Division of Florida 
Land Sales and Condominiums. 

'2 Bureau of Condominiums, Division of 
Florida Land Sales and Condominiums, 
October 1979. 

'3 Fia. Stat. Chs. 607 & 617 (1980). 

partial solution to the traditional 
problem of document review by a regulatory 
agency might be the submission of a 
certification by an attorney (similar to a title 
opinion), or by a title insurance company 
(similar to a title policy). The certification 
would be in the form of guarantee of title per 
statutory requirements for the creation of a 
common interest community. 

A note of caution concerning certification of 
opinion by an attorney: the consequences of 
failure to certify per statutory requirements 
must be severe. The files of the Bureau of 
Condominiums are filled with copied 
documents that fail to conform to the needs of 
the condominium. 


Bruce S. Reich, a third-year law student at 
the University of Miami School of Law 
assisted in research. 
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Governmental Considerations: 
Condominiums 
and recent 
legislative 
action in Florida 


By Barry Kutun, Robert Krantz & Richard Blinderman 


“While far from perfect, Florida may 
still boast of one of the most 
comprehensive state condominium 
statutes in the nation. The legislature’s 
commitment to balancing the rights of 
builder/developers and unit owners, 
along with the continued interaction 
between all branches of state 
government, will serve to ensure the 
further evolution of the Florida 
Condominium Act.” 
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he State of Florida has 

experienced a prolifer- 

ation of the condomin- 

ium form of dwelling 

unit in recent years— 

and with that, a similar 
proliferation of state condominium 
laws. According to the records of the 
Division of Florida Land Sales and 
Condominiums, there has been a 
dramatic increase in the number of 
individual condominium units filed 
in the last three years: 1977—33,300 
units; 1978—55,800 units; and 1979— 
81,960 units. The Division’s figures 
for 1980 indicate that more than 
100,000 units will be filed by the end 
of the year. 


Since the advent of the 
condominium form of ownership, 
Florida has been one of the pioneer 
states in developing comprehensive 
condominium legislation. The 
objective of the Florida Legislature 
has been to strike a balance between 
the interests of individual unit buyers 
and owners, and those of the 
condominium developers and 
builders who represent a_ vital 
industry in Florida. However, the 
current condominium building 
boom, as well as the increase in 
condominium conversion, has 
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caused the legislature annually to 
update and modify the Condo- 
minium Act originally passed in 
1963.1 In recent years, major 
revisions were effected in 1974,? 
1976° and 19797. 

The Florida Condominium Act has 
evolved into its present form through 
the unique interaction of the state’s 
legislative, judicial and executive 
branches. Condominium litigation 
has been an active area of law in 
recent years and the courts at all 
levels have been called on to 
interpret provisions of the Act. There 
are a substantial number of cases 
involving the rights of litigating 
parties in the following areas: 
transferring control of condominium 
associations from developers to unit 
owners; warranties; fiduciary 
obligations of association directors 
and officers; occupancy and use 
restrictions; and recreation leases.® 

On occasion, the Florida Supreme 
Court has ruled directly on the 
constitutionality of specific statutory 
provisions. Such was the case when 
the court was petitioned to rule on a 
measure passed by the legislature 
granting condominium associations 
the power to bring class action suits 
on behalf of their members.® 


The legislature has devoted a great 
deal of energy to resolving 
association squabbles over such 
matters as proxies, transfer of control 
and recreation leases. A legislative 
attempt to address recreation lease 
questions ended with the Florida 
Supreme Court striking down FS. 
§$718.401(4) pertaining to contesting 
of recreation leases. This section, 
originally passed by the 1976 
Legislature and amended in 1978 and 
1979, basically provided that unit 
owners unhappy with the terms of 
the recreation leases could pay 
recreation lease fees into the registry 
of the court during pending 
litigation. This was commonly done 
by unit owners contesting recreation 
leases until the Supreme Court 
decision in Pomponio v. The 
Claridge of Pompano Condomin- 
ium.’ The court ruled that 
§$718.401(4) violated the Florida and 
United States Constitutions by 
impairing the obligations of the lease 
contract. Allowing the lessor to 
withdraw from the registry only 
amounts necessary for payment of 
taxes, mortgage payments, 
maintenance and operating expenses 
and other incidental expenses to 
maintaining and equipping the 


leased facilities, was found to be 
insufficient and onerous. 

The court suggested that the law 
be revised and modeled after 
Florida’s Residential Landlord and 
Tenant Act,® which similarly requires 
payment of rent into the court’s 
registry during litigation involving 
parties to the lease. This statute 
authorizes the court to disburse to a 
landlord all or any portion of the 
deposited funds upon a showing of 
“actual danger of loss of the premises 
or other personal hardship resulting 
from the loss of rental income from 
the premises.” The court reasoned 
that that same provision could apply 
to litigation involving condominium 
recreation leases and wrote in its 
decision: 


In that statute the Legislature has 
acknowledged that the consequences of rent 
detention may extend to a deprivation of sums 
needed for purposes other than preservation 
of the controverted property. The severity of 
impairment wreaked by section 718.401(4) 
would have been mitigated by a “personal 
hardship” provision like that in the landlord- 
tenant act, but none is present.° 


1980 legislation 


Thus the Supreme Court offered a 
suggestion to the legislature as to how 
the condominium statute would be 
amended. With hundreds of lawsuits 
pending throughout the state, the 


legislature had an obligation to both 
developers and unit owners to act on 
the recommendation. The new 
legislation was introduced in the 1980 
legislative session by Representatives 
Barry Kutun, Ron Silver, Steve 
Warner, Joe Gersten, Tom Gustafson 
and Peter Dunbar—all of whom 
represent areas with a large 
concentration of condominiums. 
The bill, amending F.S. $718.401, 
provided that the lessor could apply 
to the court for disbursement of 
deposited funds when “necessary for 
the payment of other expenses 
arising out of personal hardship 
resulting from the loss of rental 
income from the leased facilities.” 
The measure was passed by both 
houses as an amendment to Senate 
Bill 164 and signed by the Governor 
on July 2, 1980.!° 

Under the new law unit owners 
may once again contest a recreation 
lease which they feel is unfair while 
not endangering the continued 
operation of their facilities. 
Furthermore, an element of fairness 
and protection is afforded the 
developer which had been lacking in 
the previous version of the section. 

In addition to the _ interface 
between the courts and the 
legislature, there is also substantial 
interplay between the legislature and 
the Division of Florida Land Sales 


Barry Kutun, Miami Beach, is a state 
representative from the 99th District, first 
elected to the Florida House of Representa- 
tives in 1972. He isa graduate of the University 
of Florida and the University of Miami School 
of Law. He has been elected to serve as 
speaker pro tempore for the 1980-82 term of 
the legislature. Kutunisfounderandformer 
chairman of the House UrbanCoalition. He 
served in 1979 as a member of the Governor's 
Tax Reform Commission and has been named 
“legislator of the year’ by the Florida 
Association of Retarded Citizens and the 
Florida Education Association. 
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Richard Blinderman, an associate of Barry 
Kutun, P.A., Miami Beach, is a graduate of the 
University of Miami School of Law and has 
received his B.A. in psychology in 1976 from 
Rutgers College. 


Robert Krantz is currently administrative 
assistant to Rep. Barry Kutun. He is 
a graduate of the University of Maryland 
(1977), holding a B.S. in journalism. He is a 
former staff writer for the Miami Herald. 
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and Condominiums. Often the 
legislature will define the broad 
terms, such as in the case of proxy 
voting, and leave it to the Division to 
strengthen those provisions through 
rules changes. 


The 1979 Legislature, in passing 
the Omnibus Condominium Act of 
1979,'! sought to give the Division 
more rule-making and enforcement 
powers. The amended statute, F-.S. 
§718.501 gives the Division full 
enforcement power over the 
condominium statutes and rules, 
expands the investigatory authority 
of the Division, and allows it to issue 
cease and desist orders, bring actions 
for declaratory or injunctive relief, or 
bring suits for restitution on behalf of 
a class of unit owners. In addition, the 
Division may now impose civil 
penalties against any developer or 
association for any violations of the 
statutes or the rules. 


Rules control proxy votes 


Rules filed by the Division in June 
1980, for example, were aimed at 
ending abuses in condominium 
proxy voting and transfer of control 
from the developer to the 
association. One rule provides that 
once 15 percent of the units in any 
one condominium are sold, unit 
owners are entitled to elect no less 
than one-third of the association’s 
board of directors. The rule applies 
exclusively to phased-in condo- 
minium developments and, in some 
cases, will give unit owners virtual 
veto power over matters requiring a 
two-thirds majority for passage. 

The Division has also moved to 
tighten controls on proxy voting at 
association meetings—a source of 
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numerous complaints. The new rule 
requires that each proxy contain the 
name of the person voting and the 
person authorized to cast the vote, 
along with the date, time and place of 
the meeting for which the proxy is 
given. The rule is an expansion of 
F.S. §718.112(2)(b)(1979) which 
states: 


any proxy given shall be effective only for the 
specific meeting for which originally given 
and any lawfully adjourned meetings thereof. 
In no event shall any proxy be valid for a 
period longer than 90 days after the first 
meeting for which it was given. Every proxy 
shall be revocable at the pleasure of the unit 
owner executing it. 


Legislative, executive response 


In 1979 the legislative and 
executive branches worked together 
to develop comprehensive 
legislation regulating condominium 
conversions. Responding to a great 
increase in conversion of existing 
rental facilities into condominiums 
and the attendant problems resulting 
from such conversions, Governor 
Bob Graham asked James S. Roth, 
director of the Division of Florida 
Land Sales and Condominiums, to 
study the matter of condominium 
conversions and issue a report and 
recommendations for the legislature. 

Roth, who died from a rare blood 
disease following completion of the 
report, met with legislators 
throughout the state during research 
for the report. From that research he 
produced a 124-page report!? which 
was the basis for the Condominium 
Conversion Act, later dubbed the 
“Roth Act.” Governor Graham 
signed the bill (HB 1591) at the 
Miami Beach City Hall on May 1, 
1980.18 
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Provisions of Roth Act 


The Roth Act is a substantial 
revision of existing condominium 
conversion law, expanding the 
protections to buyers of converted 
condominiums as well as to the 
displaced tenants. The following 
outline is ‘a brief description of the 
major provisions of the Act, divided 
into six major components. 


eLease termination — Residential 
tenants can extend rental 
agreements!* for various periods 
from the date of the developer’s 
written notice of intended conversion. 
The length of the extension depends 
upon the tenant’s length of time of 
residence preceding notice of 
conversion. Tenants who have lived 
in their apartments for at least 180 
days before receiving notice of 
conversion may unilaterally extend 
their rental agreement on the same 
terms for 270 days from date of such 
notice, providing the rental 
agreement does not expire more than 
270 days after the date of such notice. 
These tenants have the added option 
of receiving a tenant relocation 
payment equal to at least one month’s 
rent for extending their lease for only 
180 days instead of the full 270 days. 
Tenants who have lived in their 
apartment for less than 180 days 
before notice may extend their rental 
agreement up to 180 days. However, 
the rental agreement can be 
extended unilaterally by the tenant 
only if it expires within the 180 days 
from the date of notice. 


Tenants have 45 days to make a 
decision regarding extension of their 
lease or purchase of their unit. If the 
rental agreement expires within 45 
days of the notice, the tenant may 
remain on the premises for a 45-day 
grace period under the same terms. 
Rent may be paid on a prorata basis 
from the end of the rental period 
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until the end of the 45-day period. 
After notice of conversion, tenants 
may terminate their rental agreement 
or any extension thereof upon 30 
days’ written notice to the developer. 
As a concession to developers, 
$718.606(5) contains an “anticipatory 
conversion” provision. The rental 
agreement may be terr._ inated by the 
developer upon 60 days’ notice if the 
agreement was entered into 
subsequent to the delivery of the 
written notice of conversion. This 
section applies only to rental 
agreements entered into, extended or 
renewed after the effective date of 
the Act; otherwise, §718.402(03) 
applies. 

In an effort to protect urban areas 
with tight rental markets, the 
legislature included a local option 
provision in the Act. County 
governments, including charter 
counties, with a rental housing 
vacancy rate of three percent or less, 
may adopt an ordinance or other 
measure extending the 270-day 
extension period of §718.606(1)(a) or 
the 180-day period of §718.606(1)(b) 
by 90 days if the county government 
finds the housing situation constitutes 
a serious menace to the general 
public. The adopted ordinance 
applies countywide except for 
specific municipalities that vote not 
to have it applied within their 
boundaries.'® 


eNotice of conversion — Section 
718.608 specifically sets forth the 
form, content, time and manner of 
delivery of notice of conversion to 
tenants. All such notices must be 
given within a 72-hour period of the 
first offering for sale of individual 
units to any person. The notice must 
be dated and be in writing. It must set 
forth the rights of tenants concerning 
lease termination and extensions as 
set forth in §718.606. The notice must 
also inform the tenant that purchase 
information relating to the unit will 
be provided within 90 days. The 
tenant may extend the rental 
agreement and any statutory 
extensions by one day for each day 
over the 90-day period that this 
information is not received. All 
notices must be sent by mail, return 
receipt requested, or delivered in 
person and must inform the tenant 
that any questions regarding the 
conversion of the building or the 
Condominium Act in general will be 
answered by the developer or the 
Division of Florida Land Sales and 
Condominiums. 


Notice of conversion may not be 
waived by a tenant unless the tenant’s 
lease conspicuously states that the 
building is to be converted and that 
the other tenants have previously 
received notice of conversion. The 
notice must be filed with the Division 
when it is given or mailed to the 
tenants. A developer may pay the 
Division a fee which may not exceed 
$50, prescribed by the Division to 
verify to the developer that the 
notice has complied with the 
section.!® The sending and receiving 
of notices conforms to the “mailbox 
rule,” that is, they are deemed given 
when deposited in the U.S. mail. The 
date of the notice is the date that it is 
mailed.!” 


eRight of first refusal — Tenants 
who have resided in a unit of the 
existing improvement for at least 180 
days preceding notice of conversion 
have the right of first refusal to 
purchase that unit. 

Within 90 days following the 
written notice, the developer must 
deliver: (1) an offer to sell, stating 
price and terms; (2) information, in 
summary form, regarding mortgage 
financing, estimated down payment, 
monthly payment of principal, 
interest and real estate taxes, federal 
income tax benefits, and the market 
for condominiums within the last 12 
months in the county in which the 
unit is located; and (3) disclosure 
documents required by $$718.503 
& 718.504. Failure to deliver this 
information within 90 days following 
the conversion notice automatically 
extends the rental agreement or any 
extension enumerated in §718.606 by 
one day for each day in excess of the 
90-day period. 

The right of first refusal must 
extend for at least 45 days after the 
mailing or personal delivery of the 
purchase materials. If the developer 
offers the unit for sale to a third party 
at a price lower than that offered to 
the tenant after the right of first 
refusal period has expired, the 
developer must nofity the tenant of 
the offer and extend the right of 
refusal at this lower price for at least 
10 days. 

A tenant claiming violation of the 
right of first refusal may bring an 
action for equitable or other relief, 
including specific performance, 
prior to closing. Subsequent to 
closing, the tenant’s sole remedy is an 
action for damages otherwise 
recoverable at law, and at least the 
difference between the price last 
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Governmental Considerations: 


offered in writing to the tenant, 
pursuant to this section, and the price 
at which the unit was actually sold to 
a third party. Court costs and 
attorneys’ fees specifically 
recoverable. 

It is also now specifically against 
public policy of the state for the 
developer to seek to enforce a 
provision which purports to waive 
the purchasing tenant’s right to bring 
an action for specific performance. 

The right of first refusal terminates 
upon the termination of the rental 
agreement or any extension thereof, 
waiver of the right in writing by a 
tenant if such waiver was executed 
after notice of conversion or 
termination of the 45-day right of 
first refusal period and the 10-day 
extension, if applicable.!* 

eDisclosure of building condition 
and estimated cost of replacement 
—For each converted building, the 
developer must disclose (under 
§$718.616) the date and type of 
construction, prior use and the 
existence of termite damage or 
infestation, if any. The developer 
must also disclose the condition of 
the roof, elevators, heating and 
cooling systems, plumbing, electrical 
systems, swimming pool, seawalls, 
pavement and parking areas and 
drainage systems. The age, estimated 
useful life, the estimated cost of 
replacement as a total amount and as 
a prorata share to each owner and the 
structural soundness of the above list 
components must be disclosed under 
seal of an authorized architect or 
engineer. 

eRepresentations and warranties of 
the condition of the building— 
Section 718.618 requires the 


developer to guarantee the building 
by one of four methods. The first is 
the establishment of reserve accounts 
for capital expenditures and 
deferred maintenance. However, a 
developer makes no implied 
warranties when reserve accounts 
are funded in accordance with this 
section. These accounts cover air 
conditioning systems serving more 
than one unit or part of the common 
elements, galvanized plumbing 
systems and the roof. 

Should the developer elect to 
establish reserve accounts, he must 
follow the formulas for funding the 
accounts set forth in $718.618(1)(a) 
1,2 & 3. The amount of the air 
conditioning system reserve account 
will equal at least 72 cents for each 
square foot of floor area served by 
said system, multiplied by a fraction. 
The numerator of this fraction will 
be the lesser of the age of the system 
in years or 18; the denominator is to 
be 20. In addition, if there is a 
compressor, the account is to be 
increased by at least 19 cents, 
multiplied by the same fraction. 

The plumbing reserve account will 
equal at least 63 cents for each square 
foot of floor area of the existing 
improvement, multiplied by the 
same fraction used for the air 
conditioning reserve account. The 
roof reserve account will equal the 
unit amount multiplied by the same 
fraction. The unit amount depends 
on the roof type. For built-up roofs 
without insulation it will equal $1 per 
square foot; for built-up roofs with 
insulation it is $1.85 per square foot; 
for cement tile roofs, it is $2 per 
square foot; for asphalt shingle roofs, 
it is $1 per square foot; and for all 
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other types of roofs, it is $1 per 
square foot, with the exception of 
copper roofs which need not be 
funded. 

The “age” portion of the above- 
mentioned fraction is measured by 
the latter of the date the component 
or structure was replaced or 
substantially renewed, as long as the 
replacement or renewal complied 
with the then-applicable building 
code, or the date of the completion of 
the component or structure. If the 
date of replacement or renewal is to 
be used, an affidavit of the developer 
or authorized engineer verifying that 
date and compliance with applicable 
codes must be provided. 

The reserve accounts are to be 
funded on a prorata basis. As each 
unit is sold, the developer must 
deposit a percentage of the total 
reserve amount as required by the 
above-stated formulas. This 
percentage must at least equal the 
percentage of the common elements 
allocable to that sold unit. Should the 
association make an expenditure 
from the reserve account fund before 
the developer has sold all the units, 
the devoper must deposit an amount 
equal to the total percentage of the 
reserve amount for all of the unsold 
units as if they had been sold. Of 
course, the developer may opt to 
deposit the entire account amount 
before all the units are sold. In this 
instance, the developer may reduce 
later deposits if needed by the extent 
of the excess. 


Reserve account funds may be 
expended only for repair or 
replacement of the specific 
components for which the funds 
were deposited unless, after the 
assumption of the control of the 
association by unit owners other than 
the developer, three-quarters of all 
unit owners vote to expend the funds 
for other purposes. A developer may 
establish reserve accounts for 
components or structures other than 
those expressly listed in §718.618. 

The Division has the duty to 
review the statutory funding 
formulas. Changes in cost and 
availability of labor and materials, 
advances in construction techniques, 
interest rates and input from 
representatives of the building 
industry and the general public, 
among other factors, will be used in 
adjusting the funding amounts. 
These adjustments will be effected 
through public hearings and 
recommendations to the legislature, 
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which may then act upon these 
recommendations. 

The second method of guaran- 
teeing the condition of the building is 
through implied warranties of fitness 
and merchantability. These 
warranties apply to the roof and 
other structural components, and 
mechanical, electrical and plumbing 
elements. The warranties extend for 
three years from the time of notice of 
conversion or the recording of the 
declaration of condominium, or one 


year after the unit owners, other than © 


the developer, take control of the 
association, whichever occurs last. In 
no event, however, shall the implied 
warranties extend longer than five 
years. These warranties are not given 
if the developer establishes reserve 
accounts pursuant to 4§718.618. 
However, if the developer should fail 
to or choose not to establish the re- 
serve account, then these implied 
warranties are deemed given. 

The warranties are conditioned 
upon routine maintenance being 
performed, unless the maintenance is 
an obligation of the developer or a 
developer-controlled association. 
Benefit of these warranties inures to 
each owner and his successors. 

The third method of guaranteeing 
the condition of the building is a 
provision in §718.618 for the use of 
insurance warranty programs 
underwritten by an insurance compa- 
ny authorized to do business in Flor- 
ida. An example of this would be a 
Homeowner’s Warranty (HOW) 
Program. The program must meet 
the minimum requirements of this 
section. In cases of structures or 
components not covered by a HOW 
program, unit owners may still sue on 
an implied warranty theory. 

The fourth method of guarantee is 
by posting a surety bond equal to the 
total amount of all reserve accounts 
required under §718.618(1). The 
bond must be issued by a company 
licensed to do business in Florida, 
readily available in the open market 
and made payable to the 
association.” 

e Prohibition of discrimination 
against nonpurchasing tenants— 
To protect those tenants who do not 
wish to purchase but do wish to 
remain through their rental 
agreement or extension period, 
§$718.620 entitles them to the same 
rights, privileges and services that 
were enjoyed by all tenants prior to 
the date of notice of conversion and 
are further entitled to additional 


services afforded to purchasing 
tenants. 


Conclusion 


Since it is virtually impossible fora 
builder/developer of a new 
condominium building to conform 
fully to the specified building plans, 
unit owners routinely the 
developers for nonconformance to 
plans upon transfer of control of the 
association from the developer to the 
unit owners. However, in the case of 
converted buildings, the area of 
contention becomes one of the 
condition of the building rather than 
conformance to plans. 

The Roth Act enables a 
prospective owner to be well 
informed before making the decision 
to buy. Furthermore, the developer 
is protected if he complies with the 
disclosure provisions, since the unit 
owner has in effect “assumed the 
risk” when the unit is purchased. By 
choosing to establish reserve 
accounts or posting surety bonds, the 
developer protects himself from 
being deemed to have granted 
implied warranties of fitness as to the 
converted building. The unit owners 
benefit in that funds are readily 
available to remedy faulty or 
defective components. Of course, 
the builder/developer maintains his 
right to limit his express warranties 
under §718.504(b). 

Initially, the cost of complying 
with the reserve account or surety 
bond provisions will be high, but in 
the long run the exposure of the 
developer will be reduced, for 
compliance with the provisions of 
the Roth Act should serve to reduce 
litigation between developers and 
unit owners in a conversion setting to 
far below that seen in a newly-built 
condominium situation. Rather than 
suing on implied warranties, unit 
owners merely seek redress from the 
reserve account. One possible area of 
litigation might be claims of unit 
owners concerning a developer’s 
misuse of account funds before the 
association control is turned over to 
the unit owners. 


While far from perfect, Florida 
may still boast of one of the most 
comprehensive state condominium 
statutes in the nation. The 
legislature’s commitment to 
balancing the rights of builder/ 
developers and unit owners, along 
with the continued interaction 
between all branches of | state 
government, will serve to ensure the 
further evolution of the Florida 
Condominium Act. oO 
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LABOR LAW 


Farm labor employers— 
Targets for new 
coordinated federal 
enforcement under 
OSHA, FLSA & FLCRA 


By George Barford 


The Department of Labor (DOL) 
recently promulgated far-reaching 
regulations in final form which 
provide for a new DOL program of 
coordinated farm labor law enforce- 
ment directing the federal govern- 
ment’s investigative might against 
farm labor employers in three impor- 
tant areas: the Occupational Safety 
and Health Act (OSHA), 29 U.S.C. 
§651 et seq.; the Fair Labor 
Standards Act (FLSA), as amended, 
29 U.S.C. §201 et seq.; and that 
troublesome act, the Farm Labor 
Contractor Registration Act 
(FLCRA), 7 U.S.C. §2041 et seq.. 
The new regulations are found at 29 
C.F.R. Part 42, and became effective 
on July 1, 1980. 

The focal point of the new 
coordinated investigative and 
pervasive enforcement effort is 
employment protection for the 
nation’s migrant farmworkers. 

Florida’s farm labor employers 
will undoubtedly see evidence of the 
coordinated enforcement, marked 
by the DOL investigative task forces 
in selected target areas, because of 
the high number of migrant workers 
in the state! and departmental sensi- 
tivity to media efforts to highlight 
alleged migrant labor abuses. 

Farm labor employers should 
review their practices regarding use 
of migrant laborers and _ their 
dealings with farm labor contractors 
to ensure their operating practices 


comply with the three principal 
“protective statutes”: the OSH Act, 
FLSA and FLCRA. The DOL has 
been embroiled in litigation initiated 
in the past by various so-called public 
interest groups, rural legal service 
organizations, and various minority 
interests because of the DOL’s 
perceived and purported failure to 
adequately enforce farm labor laws. 
The new coordinated enforcement 
regulations are, at least in part, a 
result of such litigation.? 


The new regulatory coordinated 
enforcement scheme does not 
change any of the substantive law 
provisions of the OSH Act, FLSA and 
FLCRA. Rather, the new procedures 
provide for enhanced enforcement 
efforts and strategy, accompanied 
by a new bureaucratic creation, the 
National Farm Labor Coordinated 
Enforcement Committee, the 
function of which will be to oversee 
the coordination of inspections 
including OSHA housing inspections 
and to promptly detect violations 
and expedited enforcement of the 
three “protective statutes.” 29 C.F.R. 
§42.5. The bureaucratic scheme is 
further enlarged by the creation ona 
regional basis of Regional Farm 
Labor Coordinated Enforcement 
Committees to prepare migrant farm 
labor enforcement strategies under 
each of the “protective statutes.” 29 
C.F.R. §42.6. Thus, the farm labor 
activities of farmers, growers and 
farm labor contractors will be given 


close scrutiny by federal agents to’ 


ensure compliance with not only one 
statute which might have been the 
case in the past, but all three statutes 
as they affect migrant farm workers. 


It can readily be anticipated that 
enforcement attention will be 
devoted to all FLCRA violations 
including the hiring of unregistered 
farm labor contractors and the hiring 
practices of farm labor contractors; 
FLSA violations of minimum wage 
and overtime wage provisions, child 
labor provisions, and record-keeping 
violations; and the provisions of the 
OSHA temporary labor camp 
standard. In addition, the Solicitor of 
Labor will keep a massive statistical 
data base of enforcement activity 
under each “protective statute,” 
coupled with the action taken (e.g., 


settlements, referrals to administra- 
tive law judges or U.S. attorneys or 
civil actions filed) and results (e.g., 
injunctions, license revocations). 29 
C.F.R. $42.21. 

In light of this potential federal 
onslaught into the fields of agricul- 


ture, an overview of the three 
protective statutes follows. 


The OSH Act—the temporary 
labor camp standard 


Farm labor employers can 
anticipate that OSHA inspections 
will be made under the OSH Act’s 
temporary labor camp standard 
promulgated at 29 C.F.R. §1910.142. 
The standard as such does not define 
temporary labor camps but provides 
a regulatory framework which isa 
veritable labyrinth of technical 
minutia’ covering farmworker health 
and safety at temporary labor camps. 
The problem for the farm labor 
employer arises, however, as to the 
Secretary of Labor’s definition of a 
temporary labor camp. The 
Secretary of Labor and the 
Occupational Safety & Health 
Review Commission (OSHRC) have 
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taken the expansive view that the 
term should be liberally construed in 
light of the objectives of protection 
of workers under the Act.‘ 

A farm labor employer thus acts at 
his peril whenever housing is 
provided to migrant farm workers in 
making any determination that the 
housing is not covered by the OSH 
Act’s standard. In Dryden Farms, 
Inc., 6 OSHC 1239 (1977), the DOL 
used a statistical approach to show 
that some migrant farm workers 
living in housing only stayed an 
average of approximately two 
months while their migrant farm 
workers had lived on the premises 
for a long time over the course of 
several years. The Review 
Commission (OSHRC), in a liberal 
ruling, held in favor of the Secretary 
of Labor’s position that the 
temporary labor camp standard was 
applicable to further the objectives 
of worker protection set forth in the 
OSH Act. 

Farm labor employers may defeat 
the applicability of the standard in 
certain rather narrow factual circum- 
stances where the migrant housing is 
provided as a gift to the migrant farm 
workers and is not judged to be a 
condition of employment such that 
the occupants of the housing are 
required to live in the housing as a 
practical matter.5 

The prudent farm labor employer 
offering temporary migrant farm 
worker housing should not, however, 
rely on the possibility that the 
standard will not be applied but 
should conform housing to meet the 
standard in almost all cases. Farm 
employers in the past who have 
relied on their own view that the 
housing afforded migrant farm 
workers did not literally fall within 
the term “temporary labor camp” 
have subsequently been found to be 
in violation of the standard.® To act 
otherwise on the assumption that the 
Secretary of Labor will not consider 
the housing to be covered by the 
standard is contrary to the 
Secretary's past performance before 
the Review Commission (OSHRC). 
Thus, even bunkhouses housing 
employees on a year-round basis ora 
house utilized by the same migrant 
family over a period of years have 
been held to fall within the ambit of 


the regulation. Secretary v. 
Mehlenbacher, 6 OSHC 1927 (1978); 
Secretary v. Carlson, 5 OSHC 1035 
(1977). The farm employer should 
also become familiar with the OSH 
Act’s record keeping requirements 
and its standards, where applicable, 
governing slow moving vehicle 
emblems, farm machinery guarding, 
tractor safety, anhydrous ammonia 
storing and handling, and logging 
and pulpwood operations. In 
addition, the farm employer should 
comply with the general duty clause 
of the OSH Acct, one of the Act’s most 
ambiguous and oft-litigated section. 


FLSA—the increasing trend of 
FLSA coverage and decreasing 
exemptions 


The recent history of Fair Labor 
Standard Act (FLSA) enforcement in 
the agribusiness community is one of 
steadily expanding coverage of 
employees’ with a concomitant 
shrinkage of exemptions. Farm 
labor employers now facing 
increasing scrutiny from the targeted 
enforcement efforts not only of the 
Wage-Hour Division but of the Farm 
Labor Coordinated Enforcement 
Program should concentrate on four 
principal areas: the correction of any 
underpayments of minimum wages,? 
the correction of any underpayments 
under the overtime provisions, 
where applicable,’ the adequate 
policing of the child labor 
provisions,'' and adequate record- 
keeping practices.!2 


In light of the coordinated 
enforcement efforts of the new 
program, farm labor employers 
should pay special attention to their 
record-keeping practices since the 
FLCRA imposes special record- 
keeping requirements when farm 
labor contractors are utilized. The 
record-keeping requirements are 
quite lengthy and troublesome but 
failure to take the necessary record- 
keeping steps can also result in 
potentially expensive penalties. 
Moreover, rural legal service organi- 
zations which have been active in the 
past in bringing lawsuits under 
FLCRA’s provisions concerning 
farm labor contractors commonly 
allege record-keeping violations as 
well. 


Farm labor employers should look 
not only at FLCRA’s record-keeping 
provisions and _ regulations!* but 
should also be aware of FLSA 
regulations.'* It is axiomatic that 
farm labor employer adequate 
record-keeping practices will be 
extremely helpful in support of 
employer defenses in any subsequent 
litigation. 


FLCRA—A main focal point of 
enforcement efforts 


The purpose of the Farm Labor 
Contractor Registration Act 
(FLCRA) is to protect migrant farm 
workers and farm labor employers 
from unscrupulous farm labor 
contractors (FLCs) who exploit their 
superior bargaining position derived 
from their ability to supply workers 
on a seasonal basis. FLCRA, 7 U.S.C. 
§2041 et seq., was passed by 
Congress in 1963 primarily to protect 
migrant farm workers from exploita- 
tion “by certain irresponsible 
contractors”'> who disseminated 
false information about terms, 
conditions, or the existence of 
agricultural employment; operated 
unsafe or inadequately insured 
vehicles; provided inadequate 
housing; or cheated on wages.'* To 
achieve FLCRA’s remedial purpose, 
FLCs were required to register and 
to obtain a farm labor contractor 
certificate. FLCs convicted of 
certain crimes were not eligible for 
certificates or could have their 
certificates revoked. The intent of 
FLCRA was to place responsibility 
on registered FLCs to inform their 
workers of the kind of work 
available, the wage rate, 
transportation and housing facilities 
if any, and to keep payroll records if 
they paid the employees on behalf of 
the farmer.!'7 

After 10 years of experience under 
FLCRA, Congress determined that 
the abuses had not ended,'® and 
passed the 1974 amendments to 
extend coverage!® and improve 
enforcement.2° The purpose of 
FLCRA, and its amendments, 
however, remains as an attempt to 
regulate the so-called independent 
“middlemen” who are ina position to 
exploit both operators and workers.” 

FLCRA, as amended in 1974, 
places important obligations on farm 
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labor employers. Section 4 of 
FLCRA requires that a user (farmer, 
grower, etc..) must determine before 
engaging the services of a FLC that 
the contractor has a current certifi- 
cate of registration.22 To further 
assist in FLCRA’s enforcement, the 
Act places added responsibility on 
the person to whom workers are 
furnished by requiring the person to 
keep records,? and to obtain and 
keep information furnished by the 
FLC.%* 

Under regulations at 29 C.F.R. 
§40.53, any user who is furnished any 
migrant worker by a FLC shall 
“maintain all payroll records 
required to be kept by such person 
under federal law”; and “obtain and 
maintain records containing the 
information required to be provided 
to such person by the farm labor 
contractor under §6(e) of the Act 
(FLCRA) and $40.51(1) of this part 
with respect to migrant workers paid 
by a farm labor contractor.” Under 
the Fair Labor Standards Act 
(FLSA), employers with employees 
subject, for example, to minimum 
wage provisions of the FLSA are 
covered by regulations issued under 
FLSA found at 29 C.F.R. §516.2(a)-(c). 

A significant problem occurs in the 
determination of who must register 
under FLCRA as an FLC. An FLC is 
defined in §3(b) of FLCRA as any 
person who for a fee, for himself or 
on behalf of another person, recruits, 
solicits, hires, furnishes, or transports 
migrant workers for agricultural 
employment. 

Under this definition, the farmer 
must determine whether a party: (1) 
recruited, solicited, hired, furnished, 
or transported, (2) for a fee, (3) 
migrant workers, (4) for agricultural 
employment.®> “Agricultural 
employment” is given a broad scope 
and definition in the enforcement of 
FLCRA. 

A “migrant worker” is also broadly 
defined as an individual whose 
primary employment is in 
agriculture, or who _ performs 


agricultural labor on a seasonal or 
other temporary basis.*® This broad 
definition results in many employees 
being classified as “migrant workers” 
the numerous, 


and entitled to 
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technical disclosure requirements of 
FLCRA, even though the farm labor 
employer would not normally 
classify such workers as “migrant 
workers.” 


The word “fee” has also been 
expansively defined to include not 
only money but also “other valuable 
consideration paid or promised to be 
paid to a person for services as an 
FLC.7 U.S.C. §2042(c). Thus, a “fee” 
need not be a profit, but may include 
any money or other valuable 
consideration paid or promised to be 
paid for contractor services. 


A serious problem under FLCRA 
has also arisen because of the 
increasing expansion of the 
definition of farm labor contracting 
activities. Thus, it has been held that 
the use of the word “or” in the phrase 
“recruits, solicits, hires, furnishes, or 
transports” is inclusive, meaning 
“any or all” of the activities listed. 
Usery v. Golden Gem Growers, Inc., 
417 F.Supp. 857, 861 (M.D. Fla. 
1976). Therefore, if a person engages 
in one of the enumerated activities, 
the person may be considered to be 
an FLC under this liberal 
interpretation. Because of the broad 
interpretations of the law, persons 
not normally considered to be farm 
labor contractors may be required to 
register as contractors. Farmers and 
their employees may thus be subject 
to excessive civil liability even 
though it is doubtful that Congress 
ever intended that result. 


The problem of the courts taking 
an expansive, broad interpretation of 
the definitions is perfectly illustrated 
in the recent Fifth Circuit decision in 
Soliz v. Plunkett, 618 F.2d 396 (5th 
Cir. 1980)(as amended) in which the 
court held that a foreman-level 
employee who supervised the 
harvesting of crops, determined the 
number of workers required for each 
field and sometimes contacted crew 
leaders when a field was ready for 
picking, was “furnishing” migrant 
workers and therefore was an FLC. 
The case was remanded to the 
district court for trial on the issue of 
certain exemptions raised by the 
farmer and was subsequently settled 
out of court with no further develop- 
ment of the trial court’s factual 
record on the issue of whether 
“furnishing” under FLCRA had in 
fact occurred. Thus, further 
amplification of the extent of 
“furnishing” under FLCRA must 
await further court decision. 


FLCRA exemptions 


FLCRA’s exemptions have 
become increasingly restricted by 
agency rules and case law to the 
extent that certain farmers, farm 
corporations and farm foremen have 
been held to the FLCs and 
nonexempt under FLCRA. Thus, 
under §3 of FLCRA, an exemption is 
provided under (b)(2) for “any 
farmer, processer, canner, ginner, 
packing shed operator, or nursery- 
man who personally engages in any 
such activity for the purpose of 
supplying migrant workers solely for 
his own operation.” Since then, 
however, the Secretary of Labor, has 
interpreted the adding of the word 
“personally” to §3(b)(2) in 1974 as an 
attempt by the Congress to narrow 
the applicability of the exemptions to 
individuals.2” 

Under the Secretary’s view, 
corporations would not be able to 
take advantage of the (b)(2) exemp- 
tion.28 The Secretary's argument was, 
however, recently rejected by the 
Ninth Circuit Court of Appeals in 
Marshall v. Green Goddess Avocado 
Corporation, 615 F.2d 851 (9th Cir. 
1980). The court held that 
corporations may “personally” 
engage in farm labor contracting 
through their employees. 

If a farm labor employer wishes to 
rely on the exemption provided by 
§(b)(3) it will be necessary to fully 
meet all of the requirements of the 
section. Thus, to be exempt, a person 
must (1) be an employee of a farmer 
or other person [see §3(b)(1) or 
3(b)(2)]; (2) be a full-time or regular 
employee of such person; (3) engage 
in any of the several farm labor 
contracting activities referred to in 
§3(b) solely for that employer and (4) 
participate in such activities “on no 
more than an incidental basis.”29 


FLCRA’s penalties 


FLCRA’s sanction since the 1974 
amendments now include: revoca- 
tion or suspension of certificates of 
registration, criminal penalties 
including fine or imprisonment for 
willful and knowing violations, as 
well as civil monetary penalties and 
injunctive relief..° FLCRA also 
permits persons aggrieved by viola- 
tions to bring a private action for 
damages in federal court. Money 
damages are provided by §2050a(b) 
“if the court finds that the respondent 
has intentionally violated any 
provision of this chapter or any 
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regulation prescribed hereunder, it 
may award damages up to and 
including an amount equal to the 
amount of actual damages, or 
$500.00 for each violation, or other 
equitable relief.” Under one Florida 
district court decision, Aranda v. 
Pena, 413 F.Supp. 849 (S.D. Fla. 
1976) defendants may now be 
possibly liable for civil liquidated 
damages of $500 per violation per 
aggrieved employee. Thus, where 
there are numerous violations or 
numerous aggrieved employees, 
unconscionably large penalties and 
windfall recoveries for migrant 
workers could result. 

A reading of the Congressional 
history of the 1974 amendments 
indicates that Congress intended 
farmers and growers to be subject to 
the penalty provisions of the law only 
where they “willfully and knowingly 
violate the law.” Thus, the 
congressional history states: 
“Although the penalties to the grower 
only apply when he willfully and 
knowingly violates the law, there is 
for the first time at least an obligation 
on his part to ask a crew leader or a 
labor contractor to see his registra- 
tion credentials.” 120 Cong. Rec. 
H3647 (May 7, 1974). (Emphasis 
supplied). It is doubtful that the 
Congress ever intended to provide 
liquidated damages under the 
circumstances which presently 
exist.3! FLCRA has thus been the 
source of windfall recoveries for 
migrant workers while law violating 
farm labor contractors continue to 
escape the thrust of the enforcement 
efforts of the government. 


Conclusion 


It remains to be seen whether the 
DOL’s new program of coordinated 
enforcement of the farm Jabor 
“protective statutes” will be success- 
ful. The DOL’s use of investigative 
task forces to concentrate enforce- 
ment efforts in a particular target 
area and to saturate particular 
sections of the country with investi- 
gators may provide sanctions for 
violations in those areas but it 
remains to be seen whether such 
procedures under the new program 
will be both effective and even- 
handed. The history of enforcement 
efforts under FLCRA shows an 
increasing tendency of DOL to 
utilize its investigative resources and 
enforcement strength against farm 
labor employers while irresponsible 
farm labor contractors continue to 
violate the law. The DOL needs to 
target its enforcement efforts against 
farm labor contractors who have 
repeatedly violated FLCRA rather 
than continuing the trend of targeting 
farm labor employers. oO 


'In 1977, more than 4,000 farm labor 
contractors utilized Florida as an operating 
base, the largest number in any state. CCH 
Labor Law Reports, Nov. 4, 1977. No. 278. 

2 See NAACP v. Marshall, Civil Action No. 
2010-72, D.C.D.C.; 8 Empl. Prac. Dec. Para. 
9634 (D.D.C. Aug. 13, 1974); 5 Empl. Prac. 
Dec. Para. 8637 (D.D.C. May 31, 1973). 

3 See 29 C.F.R. §1910.142 for a host of 
requirements. e.g. restrooms must be marked 
with signs printed in English “and in the native 
language of the person occupying the camp.” 
§1910.142(d)(4). 

4 The standard was upheld as a national 
consensus standard in Secretary v. 
Mehlenbacher, 6 OSHC 1927 (1978). 


5 See Spencer Farms, Inc., 5 OSHC 1891 
(1977) involving 13 violations of 29 C.F.R. 
§1910.142 at Ruskin, Florida. 

6 Dryden Farms, 6 OSHC 1239 (1977). 

7 See BNA Wace anp Hour Manuat 91; 525 
(1977) et seq.. 
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® See, 29 U.S.C. §206. 
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See, 29 U.S.C. §213(b) ’s provisions. 
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Co., 83 CCH Labor Cases Section 33, 625 
(C.D.Cal. 1977), affirmed, 615 F.2d 1367 (9th 
Cir. 1980). 

29 See 29 C.F.R. §41.1 et seq. 
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PUBLIC INTEREST LAW 


Attorney’s fees under 42 
U.S.C. §1988—the 1979- 
80 Supreme Court term 


By Steven M. Goldstein 

This is the first of a two-part article 
assessing the impact of Supreme Court 
decisions of the 1979-80 term dealing 
with the Attorney’s Fees Act of 1976, 42 
U.S.C. §1988. The second part of this 
article will appear in the March issue of 
the Bar Journal. 


In Alyeska Pipeline Service v. 
Wilderness Society,' the Supreme 
Court held that a federal court lacked 
the authority to premise an award of 
attorney’s fees on a “private attorney 
general” theory. The Court 
concluded that, with some limited 
exceptions,’ a federal court was 
powerless to grant attorney’s fees in 
the absence of some statutory 
authorization to do so. The Court’s 
decision was, for obvious reasons, a 
setback for those litigating public 
interest claims. Without the prospect 
of an award of attorney’s fees, many 
who might wish to press such claims 
might be discouraged from doing so. 
In addition, if as a general rule a 
federal court was powerless to award 
attorney's fees in the absence of 
statutory authorization, then those 
litigating public interest issues would 
be deprived of a significant 
bargaining chip. This, in turn, might 
well lead to an increased recalci- 
trance on the part of those defending 
against such claims. 

Congress apparently recognized 
the legitimacy of these pragmatic 
considerations with regard to the 
well being of public interest litiga- 
tion. For soon after the Alyeska 
decision and clearly in response to it,‘ 
Congress passed the Attorney’s Fees 
Act of 1976, 42 U.S.C. §1988. The Act 
provides in pertinent part that in any 


action or proceeding to enforce 
certain civil rights laws, including 42 
U.S.C. §§1981, 1982, 1983, 1985 and 
1986, a court, in its discretion, may 
allow the prevailing party a 
reasonable attorney’s fee as part of 
costs. Since the civil rights laws 
enumerated in the attorney’s fee 
statute, particularly 42 U.S.C. §1983, 
are frequently used as vehicles to 
press public interest claims, the 
effect of the congressional action was 
to significantly minimize the 
practical impact of the Alyeska 
holding.5 

As was to be expected, in the four 
and a half years following the 
passage of the Attorney’s Fees Act, 
there have been a number of judicial 
decisions interpreting the statute.® 
During its most recently completed 
term, the Supreme Court handed 
down opinions in two cases, Maine v. 
Thiboutot’ and Maher v. Gagne,’ 
resolving important questions with 
regard to the availability of 
attorney’s fees under $1988. 

In Thiboutot, a welfare recipient 
filed suit in Maine state court 
challenging certain actions and 
practices of the Maine Department 
of Human Services. Thiboutot 
alleged that certain of the actions of 
the Department were in violation of 
the Social Security Act, which 
established the Aid for Families with 
Dependent Children (welfare) 
program, and implementing federal 
regulations. Thiboutot’s complaint 
was premised solely on federal 
statutory law and did not include a 
constitutional claim. In his original 
complaint, he premised his cause of 
action® on Rule 80B of the Maine 
Rules of Civil Procedure. This rule 
authorized an affected party to seek 
judicial review of administrative 
action in the state superior (trial) 
court. 

Prior to filing his suit, Thiboutot 
had unsuccessfully pursued his 
administrative remedies in an 
attempt to reverse the department 
action. Thiboutot’s original 
complaint was brought solely on his 
own behalf. However, he later 
amended his complaint to seek class 
relief. His amended complaint was 
also premised cn 42 U.S.C. §1983 as 
well as Rule 80B of the Maine Rules 
of Civil Procedure. He argued that 


§1983 emcompassed his claim since 
the actions of the state officials had 
been taken under color of state law 
and had allegedly deprived him of a 
right secured by federal law, to wit 
the Social Security Act, 42 U.S.C. 
§601 et seq., and implementing 
federal regulations. 

In his amended complaint, 
Thiboutot sought injunctive relief, 
retroactive benefits for himself and 
the class he represented, and 
attorney’s fees. His claim for 
attorney's fees was premised on 
$1988. Given his amended 
complaint, he argued that his action 
was one seeking “to enforce 42 
U.S.C. §1983” and thus came within 
the purview of the attorney’s fee 
statute. 

The Maine Superior Court found 
the challenged practice to be in 
violation of the Social Security Act 
and implementing federal 


‘regulations, and enjoined its 


continuation. It further required the 
Department to adopt a new policy 
with regard to the challenged 
practice and to notify all members of 
Thiboutot’s class of the new policy. It 
also awarded Thiboutot’s retroactive 
benefits. It denied, however, 
Thiboutot’s request for attorney’s 
fees and retroactive benefits for the 
class.!° It gave no reason for its denial 
of attorney’s fees,'! nor did it make 
any specific finding or mention of a 
violation of §1983.!2 

The Thiboutots appealed to the 
Maine Supreme Court that part of 
the decision denying attorney’s fees 
and retroactive benefits for the class. 
The state did not cross appeal. 

As to the attorney’s fees issue, the 
first question confronting the Maine 
Supreme Court was whether §1983 
encompassed purely (noncivil rights) 
federal statutory claims such as the 
claim asserted by Thiboutot. For 
only if Thiboutot had stated a valid 
claim under §1983 might attorney’s 
fees be warranted pursuant to §1988. 


Steven M. Goldstein is an associate 
professor at Florida State University College 
of Law. He received his B.A. from Brandeis 
University in 1967 and his J.D. from Columbia 
University in 1972. He writes this column on 
behalf of the public interest programs office, 
Michael Tartaglia, director, Linda D. Weeks, 
editor. 
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In Chapman v. Houston Welfare 
Rights Organization,“ the United 
States Supreme Court had split badly 
over this issue. Four members of the 
court concluded that §1983 did 
authorize a cause of action to redress 
the deprivation, under color of state 
law, of all federally protected rights. 
Three Justices believed, however, 
that the reach of §1983 was coexten- 
sive with its jurisdictional counter- 
part, 28 U.S.C. §1343(3) and as such, 
only encompassed federal statutory 
claims alleging a deprivation of a 
right secured by a federal statute 
providing for “equal rights.” Two 
members of the Court in Chapman 
did not express an opinion on this 
subject since its resolution was not 
necessary to resolve the case before 
them. This was the case because the 
issue in Chapman was basicly a 
jurisdictional one." It did not involve 
the question of whether the plaintiffs 
had a right to sue, i.e., a cause of 
action under $1983, given the nature 
of their claim. 


In Chapman, a majority of the 


Court concluded that a federal 
district court did not have the juris- 
diction to resolve the federal statu- 
tory claim asserted. It was therefore 
not necessary for the Court to reach 
the question of whether §1983, which 
is not a jurisdictional statute, 
encompassed all federal statutory 
claims premised on actions taken 
under color of state law. 

The Maine Supreme Court was 
aware of the split in the United States 
Supreme Court on _ this _ issue. 
Nonetheless, it concluded that absent 
specific directions from the Supreme 
Court to the contrary, it could not 
ignore a long line of cases in which it 
was assumed that §1983 encom- 
passed all federal statutory claims.!5 

Once it had found that Thiboutot 
had stated a claim cognizable under 
§1983, the Maine Supreme Court 
next faced the question of whether 
the trial court’s denial of Thiboutot’s 
request for attorney’s fees pursuant 
to §1988 was proper. 

The Maine Supreme Court 
perceived this question in part as 
requiring a determination of whether 
Congress intended for §1988 to be 
applicable to state court 
proceedings.'® The court did not 
believe that the state’s sovereign 


immunity posed any barrier to a 
finding that it was Congress’ intent 
for §1988 to encompass state court 
proceedings. It recognized that 
Congress clearly had the 
constitutional authority to require a 
state to pay attorney’s fees as part of 
court costs in state judicial 
proceedings,’ although it noted that 
it found it somewhat extraordinary 
that Congress would do so without 
explicitly stating that this was its 
intention. 

Given this congressional power, it 
next found that it was Congress’ 
intent, under some circumstances, to 
make a state responsible for 
attorney’s fees in state court 
proceedings when it passed §1988. It 
reached this conclusion in great part 
because it believed that any other 
holding would be inconsistent with 
the purpose behind $1988. If the 
purpose of the statute was to 
encourage citizens to act as “private 
attorneys general” in enforcing civil 
rights laws, the court reasoned that it 
would make little sense to adopt a 
rule which would encourage such 
actions in federal but not state courts. 
The desirability of uniform remedies 
throughout the nation in civil rights 
actions prompted the court to 
conclude that Congress intended for 
§1988 to be applicable to state as well 
as federal court proceedings.'® 

Implicit in this conclusion was the 
belief that state courts could hear 
claims brought under the civil rights 
statutes enumerated in §1988 or at 
least when §1983 was involved. The 
court noted that there was a split of 
authority on this question,'® but 
found the better considered cases 
had held that federal and state courts 
had concurrent jurisdiction to enter- 
tain §1983 claims.”° 

The State of Maine appealed the 
decision of its Supreme Court to the 
United States Supreme Court.?! As 
presented to the court, the case 
involved two related questions: first, 
whether $1983 encompassed claims 
premised purely on noncivil rights 
federal statutes; and second, whether 
attorney’s fees under §1988 could be 
awarded to a prevailing party in such 
an action brought in state court. 

The court first concluded that 
§1983 did encompass noncivil rights 
federal statutory claims; it held that 


§1983 encompassed all federal 
statutory claims. The _ rationale 
underlying this holding is beyond the 
scope of this article.*® The clear 
import of its holding in light of 
Chapman was a recognition that 
there might well be some cases for 
which a cause of action would be 
authorized by §1983 but for which 
federal district court jurisdiction 
would not lie under its jurisdictional 
counterpart, 28 U.S.C. §1343(3).% 

After concluding that §1983 
encompassed all federal statutory 
claims, the court turned to the 
question of whether attorney’s fees 
under §1988 could be awarded in 
such actions brought in state court. 
The court viewed this question as 
essentially involving two separate 
concerns. First, whether it was 
Congress’ intent for §1988 to be 
applicable to any §1983 action 
brought in state court. And second, if 
this was its aim, whether it also 
intended for §1988 to be applicable 
to §1983 actions brought in state 
court which were based on violations 
of federal statutory law even those of 
a noncivil rights nature. This latter 
concern had not been specifically 
addressed by the Supreme Court of 
Maine in its opinion. 

The court concluded that it was 
Congress’ intent for §1988 to be 
applicable to all §1983 claims 
properly brought in state court 
irrespective of whether the claims 
were premised solely on violations of 
noncivil rights federal statutes. It 
relied in part on the rationale 
advanced by the Supreme Court of 
Maine, that is the desirability of 
uniform remedies in federal and state 
court, to support its holding that 
congress intended for §1988 to be 
applicable to state judicial 
proceedings.** It also noted that the 
legislative history surrounding the 
passage of the statute supported this 
conclusion,®= and that it was in 
accord with decisions of the state 
courts that had addressed this issue.”* 

As to the narrower issue of whether 
Congress intended §1988 to be 
applicable to state court §1983 claims 
premised solely on a violation of any 
federal statute, the court reasoned 
that since §1988 provided that fees 
are available in any §1983 action and 
since it had concluded that §1983 
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encompassed all federal statutory 
claims, it therefore followed that 
Congress intended for $1988 to cover 
such claims.?’ Although there is some 
surface appeal to this argument, it is 
not without its weaknesses. First, 
although Chapman was not decided 
until after the passage of §1988, at the 
time of the enactment of the 
legislation there was still some 
question of whether §1983 
encompassed purely federal 
statutory noncivil rights claims.”* It is 
at least arguable that even if 
Congress intended for §1988 to be 
applicable to all §1983 claims, it was 
not aware that §1983 encompassed 
noncivil rights claims premised 
solely on federal statutory law. 
Second, it seems clear that Congress 
perceived section 5 of the 14th 
amendment to be its source of power 
to pass the Attorney’s Fees Act of 
1976.29 If Congress viewed the 
statute as necessary to effectuate the 
guarantees of the 14th amendment, it 
is hard to visualize how they could 
have intended for the Act to 
encompass purely federal statutory 
noncivil rights claims such as the 
claim involved in Thiboutot.*° 
Notwithstanding these concerns, 
the Court’s decision in Thiboutot 
makes clear that §1988 is applicable 
to all state §1983 proceedings 
irrespective of whether the claim is 
premised solely on a violation of a 
noncivil rights federal statute. In light 
of the Supreme Court’s increased 
sensitivity to federalism concerns 
when public interest claims are 
involved,! this is a most welcome 
development. 


1 421 U.S. 240 (1975). 

* Under what is known as the “private 
attorney general’ theory, a court is 
embodying important public policies or who 
successfully vindicated constitutional rights, 
see the cases cited in Justice Marshall's 
dissenting opinion in Alyeska, 421 U.S. at 284 
n. 7, for a sampling of judicial decisions in 
which this theory has been discussed and 
applied. 

3 421 U.S. at 256-57. 

4 See the discussion of the legislative history 
surrounding the passage of the act in Malson, 
In Response to Alyeska—The Civil Rights 
Attorney's Fees Awards Act of 1976, 21 Sr. 
Louis U.L.J. 430 (1977), see also Mid-Hudson 
Legal Services, Inc. v. G.V. Inc., 578 F.2d 34 at 
36 (2d Cir. 1978). 

5 It must be emphasized, however, that 
§1983 only provides a mechanism to review 
actions taken under color of state law. 
Although §§1981, 1982, 1985 & 1986 have no 
similar requirement, their importance as a 
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vehicle for pressing public interest claims is 
minimal when contrasted with §1983. 

As to public interest claims against the 
federal government the law prior to Alyeska 
precluded a federal court from awarding 
attorney’s fees against the federal government 
in the absence of statutory authorization, see 
28 U.S.C. §2412 and Natural Resources 
Defense Council, Inc. v. Environmental 
Protection Agency, 484 F.2d 1331 (Ist Cir. 
1973). As to whether §1988 is sufficient 
statutory authorization to justify an award of 
attorney’s fees against the federal government, 
or agency thereof, see N.A.A.C.P. v. Civiletti, 
609 F.2d 514 (D.C. Cir. 1979) holding that it is 
not; see also Custom v. Quern, 482 F.2d 1000 
(N.D. Ill., 1980) at 1006 n. 10. 

6 For a discussion of some of these cases, see 
Berkovitz, A Summary of Issues Involving 
Attorney's Fees in Civil Rights Cases, 
CLEARINGHOUSE REviEw, pp. 282-88, (August 
1979), and Strickler, The Civil Rights 
Attorney's Fee Awards Act of 1976 and Other 
Statutory Sources of Fees, in Court AWARDED 
Fees 1N Pusuic INTEREST LITIGATION, 
Practicinc Law Institute, pp. 129-155. 

7 100 S.Ct. 2502 (1980). 

8 100 S.Ct. 2570 (1980). 

® It is important to distinguish between the 
concept of jurisdiction and the concept of a 
cause of action. Jurisdiction is a question of the 
authority; the power of a court to resolve a 
particular case. The question of a cause of 
action is essentially one of determining 
whether a particular plaintiff has the right to 
ask a court to invoke its power, i.e. authority, 
to resolve a particular case, see Davis v. 
Passman, 442 U.S. 228 at 239 n. 18 (1979). In 
this context, 42 U.S.C. §1983 is not a 
jurisdictional statute. Rather in certain 
circumstances, it gives one the authority to 
invoke the power of a court, either federal or 
state, to redress the deprivation, under color of 
state law, of constitutional and federal 
statutory rights, see Granquist, The Cause of 
Action Defined, CLEARINGHOUSE ReEvIEW, 
(August 1979) pp. 294-96. 

'© Thiboutot v. State, 405 A.2d 230, 232 
(Maine 1979). It believed that the state’s 
sovereign immunity precluded an award of 
retroactive benefits to the class. 

" 405 A.2d at 239. 

12 405 A.2d at 235. 

13 44] U.S. 600 (1979). 

14 Note the difference between the concepts 
of jurisdiction and a cause of action, see note 
11. The question was whether a federal district 
court had jurisdiction under either 28 U.S.C. 
§1343(3) or 28 U.S.C. §1343(4) to resolve a 
purely federal statutory claim that action 
taken under color of state law was in violation 
of the Social Security Act and implementing 
federal regulations. 

1S Thiboutot v. State, 405 A.2d 230, 235-36. 
The Maine Supreme Court specifically cited 
the case of Rosado v. Wyman, 397 U.S. 397 
(1970) for this proposition. It found that the 
$1983 claim was proper, but rejected the 
argument that this fact abrogated the state’s 
sovereign immunity making an award of 
retroactive benefits to the class appropriate, 
id. at 236-37, see Quern v. Jordan, 440 U.S. 332 
(1979). 

16 Even if the court found §1988 applicable to 
state court proceedings, the further question 
was under what circumstances it would be 
permissible for a court to deny request for 
attorney’s fees under §1988, in the exercise of 
its discretion. Thiboutot, 405 A.2d at 239-40. 
See Newman v. Piggie Park Enterprises, 390 
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U.S. 400 (1968) and Northcross v. Bd. of 
Education, 412 U.S. 427 (1973) for a discussion 
of the parameters on a court’s discretion to 
deny an award of attorney’s fees to a 
prevailing party. 

17 405 A.2d 230 at 239. 

18 The court also noted that other courts had 
reached a similar conclusion, see Young v. 
Toia, 413 N.Y.S.2d 530 (N.Y.App. 1979), 
where the question of the applicability of 
$1988 to state court proceeding was explicitly 
considered and resolved affirmatively; and 
Tobeluk v. Lind, 589 F.2d 873 (Alaska 1979) 
and Bd. of Trustees v. Holso Wyo. 584 F.2d 
1009 (Wyo. 1978) where it was assumed that 
the attorney’s fees statute was applicable to 
state court proceedings. 

19405 A.2d 230 at 235, citing Brown v. 
Pitchess, 531 P.2d 772 (Cal. 1975) and Terry v. 
Kolski, 254 N.W.2d 704 (Wisc. 1977) for cases 
which held that state courts can entertain 
$1983 actions and Chamberlin v. Brown, 442 
S.W.2d 248 (Tenn. 1969) for a decision 
reaching a contrary conclusion. 

20 In Martinez v. California, 444 U.S. 277 
(1980), the Supreme Court definitively 
answered this question, holding that a state 
court could entertain a §1983 claim. 

2! Thiboutot did not appeal the Maine 
Supreme Court decision affirming the trial 
order denying retroactive benefits to the class. 

22 For a discussion of the rationale underlying 
the court’s decision on this question, see 
Goldstein, Selected Federal Litigation 
Concerns, The 1979-80 Supreme Court Term, 
CLEARINGHOUSE REviEw (January 1981). 

23 See Chapman, supra. The court saw 
nothing illogical in this given other alternative 
bases of federal district court jurisdiction, see, 
for example, 28 U.S.C. §§1331, 1337. 

%4 Maine v. Thiboutot, 100 S.Ct. at 2507, see 
in particular n. 12. 

85 The court relied heavily on a statement 
made by Representative Drinan who 
introduced the legislation and acted as floor 
manager for it, describing the purpose of the 
statute as “authorizing the award of a 
reasonable attorney’s fee in actions brought in 
state or federal courts,” Maine v. Thiboutot, 
100 S.Ct. at 2507. Whether the statement of a 
single congressman is dispositive of 
congressional intent is of course debatable. 

26 Maine v. Thiboutot, 100 S.Ct. at 2507, n. 11. 

27 Maine v. Thiboutot, 100 S.Ct. at 2507. The 
court also noted that the legislative history, 
specificially comments made by 
Representative Drinan and Senator Kennedy, 
both proponents of the statute, supported this 
construction. 

88 See in particular Hagans v. Lavine, 415 
U.S. 528 at 533 n. 5 where the court noted that 
is did not have to reach the question of 
whether §1983 encompassed claims premised 
solely on violations of federal statutory law 
thereby implying that this was an open 
question. 

29 Hutto v. Finney, 437 U.S. 678 at 693 (1978), 
see also Maher v. Gagne, 100 S.Ct. at 2576. 

30 Implicit in this analysis is the concern that 
Congress may lack the congressional authority 
to authorize an award of attorney’s fees in an 
action premised solely on a federal statutory 
noncivil rights claim if the alleged source of 
congressional power to do so is §5 of the 14th 
amendment. This is a particularly significant 
issue discussed in the second portion of this 
article. 

3) See, for example, Moore v. Sims, 442 U.S. 
415 (1979) for one of the more recent illustra- 
tions of this sensitivity. 


CORPORATION, BANKING BUSINESS LAW 


An introduction to 
Eurodollar borrowings 


By Stephen K. Roddenberry 

Miami is rapidly developing into a 
major international banking center. 
It now appears certain that all of the 
major American banks and most 
major foreign banks that anticipate 
transacting significant business with 
Latin America will maintain some 
type of office in South Florida. As 
these banks begin to engage in 
significant lending activities, as 
opposed merely to performing 
deposit - gathering functions, it is 
important for the practitioner to 
understand multinational lending. 
The most rapidly growing area of 
multinational lending involves 
Eurodollar lending. 

Simply stated, a “Eurodollar” is a 
bank deposit denominated in dollars 
with a banking institution outside the 
territorial jurisdiction of the United 
States. This deposit may be with an 
overseas branch of a United States 
bank or a direct deposit with a 
foreign bank. A Eurodollar loan 
occurs when such a dollar is lent 
outside of the United States and 
repaid by the borrower outside of the 
United States. 

The development of the 
Eurodollar market has been 
dramatic. The aggregate Eurodollar 
deposits have exploded from several 
million dollars in the early 1950’s to 
an estimated $1 trillion today.'! The 
reasons behind this explosive growth 
are partly due to economic changes 
and partly due to regulatory 
restrictions. Although the United 
States does not maintain strict 
monetary controls on the transfer of 
money in and out of the country, a 
dollar outside the United States is not 


exactly the same as one which 
remains in the United States. For 
example, some historians attribute 
the early development of the 
Eurodollar market to Communist 
countries that wanted to earn a return 
on dollars they retained at the end of 
World War II but were afraid that if 
they placed those dollars within the 
jurisdiction of the United States that 
they would be frozen. Contributing 
to the increase in Eurodollar 
financings has been the enormous 
growth in multinational corporations 
and international commerce, with 
the result of an increased inter- 
dependence of the worldwide 
monetary system and an increased 
demand for dollars as these 
transactions are predominantly 
denominated in dollars. 

United States banking regulatory 
policy over the past 25 years has 
channeled much of the growth in 
lending into the Eurodollar market. 
For many years Regulation Q? artifi- 
cially held the rate of interest which a 
potential lender could obtain 
domestically below the Eurodollar 
rate by prohibiting the payment of 
interest on demand deposits and 
limiting the rate of interest payable 
on time deposits. Furthermore, the 
Federal Reserve Board has histori- 
cally imposed reserve requirements 
on domestic deposits of member 
banks, but not on their overseas 
branches. 

Therefore if a multinational 
corporation had extra funds to invest 
for a short period of time, it could 
earn a higher rate of interest if those 
funds were placed on deposit with an 
overseas branch of an American 
bank. However, the marginal cost of 
funds of an American bank’s 
overseas branch might still be lower 
than the cost of funds of its domestic 
home office because there was no 
reserve requirement on those funds. 
The effect of this was a tremendous 
increase in the number of American 
banks with overseas branches. By the 
late 1970’s it was possible for an 
individual to find a bank in almost 
any major city in the United States 
which as one of its customer services 
would sell the individual a certificate 
of deposit of its overseas branch 
bearing a higher interest rate than it 


offered domestically. 

The Eurodollar market originally 
developed in London, which has 
remained the center for its operation 
and is the only location where loans 
are actively solicited and negotiated 
to a significant degree. With the 
explosive growth in Eurodollars, 
however, the market has broadened 
to include Nassau, Panama and the 
Cayman Islands, although operations 
in these locations remain primarily 
“booking” centers, with the actual 
lending decisions remaining at the 
bank’s home office. The primary 
advantage of these locations is that 
they are basically on the same time 
zone as the United States so that the 
United States bank can engage in 
“Eurodollar Operations” for most of 
its business day. A_ significant 
Asiadollar market is rapidly 
developing in Hong Kong, and Euro- 
currency markets are developing in 
other currencies such as Deutsceh- 
marks and Swiss francs. 


Long-term and short-term market 


There is both a long-term and a 
short-term market for Eurodollar 
borrowings. The long-term market 
(or “Eurobonds”) consists primarily 
of unsecured notes of a. limited 
number of major American or inter- 
national corporations. These obliga- 
tions are typically from five to 10 
years in duration and are comparable 
to note issues of similar duration 
issued in the United States. These 
issues are principally marketed by 
the overseas arms of the traditional 
investment banks, but the major 
money center banks are also 
involved through overseas 
subsidiaries or joint ventures with 
investment banking firms. The 
primary legal differences in these 
obligations from domestic notes 
issues involve: (a) the nature of the 


Stephen K. Roddenberry is a partner in the 
Miami office of McConnell Valdes Kelley 
Sifre Griggs & Ruiz-Suria and is a member of 
the Florida and New York Bars. He received 
his A.B. in 1970 from Harvard College and his 
J.D. in 1973 from Harvard Law School. 
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CORPORATION, BANKING 
& BUSINESS LAW 


olbigor, which is usually a single- 
purpose financing subsidiary whose 
obligations are guaranteed by the 
credit-worthy parent; and (b) the 
freedom of these obligations from 
registration with the Securities and 
Exchange Commission. 

Because of the freedom from 
registration with the Securities and 
Exchange Commission, major 
offerings can take place in a short 
period of time whenever there is a 
favorable interest rate “window in 
the market.” Although the Eurobond 
market is a significant capital market, 
it is not nearly as important as the 
domestic dollar underwriting 
market. 

The principal growth has been in 
bank lending and it is this market 
which has effectively recycled the 
OPEC country multibillion dollar 
surpluses of the past few years. The 
basic economic principles of 
Eurodollar lending are different 
from those to which we in Florida are 
accustomed. Instead of viewing the 
funds for a particular loan as being 
derived from its stable asset base, a 
bank seeking to make a Eurodollar 
loan will seek a separate deposit to 
fund it. In other words, if a borrower 
requests a loan for three months, a 
bank will then seek a deposit from 
another party for three months. The 
bank will then charge the borrower 
the rate it must pay on the deposit 
plus a spread. If the bank is unable to 
obtain those deposits from _ its 
corporate or individual customers, it 
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can seek such a deposit from another 
bank. Because there is no reserve 
requirement for deposits, the money 
supply can expand rapidly by inter- 
bank deposit transactions, thereby 
accelerating the growth of Euro- 
dollar deposits.* 

It is estimated that the “real 
money” involved in the $1 trillion 
Eurodollar market is only $200-$300 
billion. The market is expanding 
rapidly with little regulatory control 
although defenders of the system 
point out that the potential for serious 
problems is obvious in the event of a 
serious economic crisis. 


In drafting Eurodollar loans the 
attorney must consider the additional 
risks in connection with this method 
of funding loans. Particular problems 
which must be solved relate to the 
pricing of medium-term loans, the 
continued availability of deposits to 
fund the loans, risks inherent in inter- 
national lending, and _ practical 
limitations on the ability to enforce 
loans outside this country. Many 
large Eurodollar loans are made by a 
consortium of banks and there are 
additional considerations in 
connection with these loan 
syndications.‘ 


“LIBOR” pricing 


The pricing mechanism which has 
been developed for Eurodollar loans 
is the London Interbank Offered 
Rate or “LIBOR,” a shorthand to 
describe the interest rate at which 
banks are offered deposits for 
particular amounts on a particular 
date. Unlike a “prime rate” which 
changes daily based (at least in 
theory) on the bank’s marginal cost 
of obtaining new funds on that day, 
LIBOR for a particular loan is fixed 
for a certain length of time based on 
the bank’s cost of the funds to make 


that particular loan. Thus, if a bank» 


can obtain a million dollar deposit for 
a three-month period at 10 percent 
then LIBOR for the three-month 
period is 10 percent. Because LIBOR 
establishes the bank’s marginal cost 
of funds for a particular loan, the rate 
charged the borrower for the loan 
will be stated as LIBOR plus a spread 
depending on the credit worthiness 
of the borrower. This spread must 
cover the bank’s expenses, provide 
for the risk associated with the loan 
and generate the bank’s profit on the 
loan. 

The principal “long-term” source 
of funds for banks in the Eurodollar 


THE FLORIDA BAR JOURNAL/FEBRUARY 1981 


market is either three- or six-month 
deposits. If a borrower wants a loan 
for a longer period of time, the bank 
must fund that loan with a series of 
three- or six-month deposits. The 
Eurodollar loan becomes a series of 
interest periods (based on three or six 
months as determined between the 
bank and the borrower) with the 
interest rate for each interest period 
based on the bank’s cost of obtaining 
deposits to fund that loan at the 
beginning of that interest period. 

For example, if a three-year bank 
loan for $1 million is priced at LIBOR 
plus 1 percent on a six-month interest 
period basis and the bank’s original 
cost of obtaining a million-dollar 
deposit for six months is 10 percent, 
LIBOR will be 10 percent and the 
loan will bear interest at 11 percent 
over the first six months. At the end 
of that six-month period if the bank’s 
cost of obtaining a deposit of $1 
million for six months increases to 15 
percent, LIBOR will be 15 percent 
and the loan will bear interest at 16 
percent. The borrower can protect 
itself against wild swings in LIBOR 
by utilizing the financial futures 
market or negotiating a provision in 
the loan permitting prepayment and 
obtaining an advance commitment 
from another lending institution to 
lend funds at a specified rate six 
months from the date of the original 
loan. 

Another consequence of _ this 
method of pricing a loan against 
particular deposits relates to 
prepayments of a loan. A bank 
should resist permitting a borrower 
to prepay a loan prior to the end of an 
interest period because the bank 
remains liable for the corresponding 
deposit until its maturity. In any 
event, the attorney should be careful 
to provide that if the borrower is 
permitted to repay the loan during 
such interest period, the borrower 
should also repay the bank its cost of 
maintaining the corresponding 
deposit for the balance of the interest 
period. On the other hand, 
prepayments at the end of an interest 
period may be permitted, so long as 
adequate notice is received, because 
the bank will simply take the prepay- 
ment and pay off the corresponding 
deposit. 


The availability problem 


An obvious problem is _ the 
continued availability of Eurodollar 
deposits. Because the bank has 


backed the loan with only a single 
deposit, it must obtain new funds at 
the end of the deposit period. This 
problem is dealt with in several ways. 
From an economic standpoint the 
lending bank can try to obtain 
advance commitments for dollars to 
fund the loan. For example, some 
banks, particularly foreign banks, 
have obtained standby letters of 
credit from large American banks 
assuring the continued availability of 
dollars. Alternatively, the lending 
bank can segregate some of its 
alternative sources of funds, such as 
deposits in the United States, against 
the contingency that Eurodollar 
deposits may not be available. 

From a legal standpoint, the 
careful practitioner will make certain 
that a lender’s obligation to fund a 
Eurodollar commitment be 
contingent on the lender’s ability to 
obtain funds. Furthermore, any 
Eurodollar loan should become due 
and payable in the event a bank is not 
able to obtain sufficient deposits 
during the life of a particular loan. 
While it may seem onerous to require 
the borrower to take the risk that 
Eurodollar deposits become 
unavailable, the alternative is for the 
bank to pay for a “back up” commit- 
ment for the provision of dollars to 
cover this risk and to pass that cost 
along to the borrower. Therefore, 
while borrowers do not like this 
provision, most have gone along with 
it and this has not yet been a practical 
problem. 

It is this funding problem which 
has led many outside observers to 
conclude that the enormous petro- 
dollar surpluses are providing the 
OPEC countries with a potential 
financial weapon. In theory these 
countries could withdraw ll 
deposits from banks of certain 
nations based on political motives, 
thereby not permitting them to fund 
existing financial commitments. 
However, so far there has been no 
real alternative for the OPEC 
countries except to redeposit those 
funds with other banks engaged in 
the Eurodollar market which could 
then relend the funds back to the 
original banks. Until the various 
OPEC countries develop alternative 
financial institutions over which they 
can maintain tight controls, such a 
threat is more apparent than real. 

A typical Eurodollar loan will 
involve transactions with several 
countries creating interesting 
questions of the choice of law to 


govern the transaction. For example, 
a London branch of a New York 
bank might make a loan to the 
German subsidiary of a Delaware 
corporation. Traditionally, 
Eurodollar loans contain a provision 
that they be governed by the law of 
the bank’s principal office (usually 
New York) or the law of the lending 
branch (usually English law) because 
of the familiarity the major banks 
have with the law of those jurisdic- 
tions. 


Risks increase 


Under certain circumstances, the 
choice of law may become very 
important. For example, although 
the stringent usury laws have largely 
been overridden, some states retain a 
25 percent criminal usury rate and 
the extent to which that rate has been 
overridden by federal statute 
remains unclear. So long as the 
transaction has a sufficient nexus to 
the chosen jurisdiction, the choice of 
law will generally be upheld under 
general conflicts of laws provisions. 
In order for Miami to become a 
center for producing Eurodollar loan 
documents on behalf of the major 
banks, those banks will have to 
accept Florida law to govern these 
transactions. Although there is no 
legal impediment to this, bankers 
will have to become more familiar 
and comfortable with Florida law 
before this development is likely to 
occur. 

A side effect to the international 
nature of Eurodollar loans is the 
exposure to increased risks 
associated with multicountry trans- 
actions. For example, the bank may 
be subject to a local income tax or 
interest withholding tax on a 
particular loan. Although United 
States income tax law provides for a 
credit against United States income 
taxes for such a tax payment, the 
foreign tax may not be fully 
creditable under certain circum- 
stances and the net tax on the loan 
may exceed the spread over LIBOR 
which the bank charges on the loan. 
Alternatively, the United States 
might impose a reserve requirement 
on the deposit backing up the 
Eurodollar loan. 

While clauses seeking to protect 
the bank under these circumstances 
are subject to intense negotiation, the 
careful banking attorney will seek to 
have the borrower pay for these 
increased costs, but permit the 
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borrower to pay off the loan entirely 
if it does not wish to pay the 
increased costs. There are additional 
political risks relating to the credit- 
worthiness of a borrower located 
in a foreign country which must be 
considered. For example, a borrow- 
er'’s assets might be expropriated or 
the government of the country in 
which the borrower is located might 
forbid the transfer of money outside 
the country to repay the loan. Under 
certain circumstances, such types of 
risks should be considered events of 
default requiring the bank to be 
prepaid in full. 

A final point in Eurodollar lending 
concerns the ability of the lender to 
enforce a particular loan. The laws of 
the jurisdiction where the borrower 
is located may make it difficult to 
enforce the loan in a prompt manner 
and collecting on any judgement 
may be _ practically impossible. 
Therefore a careful lawyer will 
require a foreign borrower to submit 
to jurisdiction in the location of the 
head office of the bank in the United 
States and make a provision for 
service of process on the borrower at 
that location through a duly 
authorized agent. Thus, if the bank 
cannot take effective legal action 
against the borrower in his home 
country, it may do so at the bank’s 
principal office. Such a provision 
may be of great importance if the 
borrower maintains substantial assets 
in the United States. Even if the 
borrower does not at any time main- 
tain such assets, once the lender 
obtains a judgement against the 
borrower, it can effectively preclude 
the borrower from doing business in 
the United States without satisfying 
its claim. 


' Tinkering with a Good Thing, Fores 
MacazineE, August 4, 1980. 

2 Federal Reserve Board, Regulation Q, 12 
C.F.R. s 217. 

3 This lack of control over the Eurodollar 
money supply has prompted several attempts 
to impose a reserve requirement on Euro- 
dollar deposits, none of which has been 
successful to date. The extent to which the 
rapid growth in Eurodollars affect the 
domestic money supply, thereby adding to 
domestic inflation, is analyzed in depth in 
Balback & Pesler, Eurodollars and the Money 
Supply 62 Review oF THE FEDERAL RESERVE 
Bank oF St. Louis (June 1979). 

4 See Calhoun, Eurodollar Agreements: An 
Introduction and Discussion of Some Special 
Problems, 32 Tue Business Lawyer, (July 
1977). 
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LAW OFFICE ECONOMICS 


Do vendor studies really 
propose the best solution 
to your problems? 


By J.R. Phelps 


ScenaRIO - Managing partner Simon 
Stillhope is sitting in his office waiting For his 
secretary Angie Allright to return with the 
missing file that is needed in three hours for a 
judicial hearing. Receptionist Priscilla 
Primrose arrives to announce that a marketing 
rep from “Do We Have A Deal For Your 
Company” is in the lobby and would like five 
minutes of his time. Attorney Stillhope, 
knowing that his secretary will not return 
within five minutes with the missing file and 
that the sales rep probably will not be gone in 
five minutes, reluctantly agrees to see the 
representative. 

Sales rep Johnny Gladhand arrives to inform 
the managing partner that he has a system that 
will: (1) help to implement a more efficient 
office operation; (2) increase the output of his 
secretarial support; (3) make his communica- 
tions look better; and (4) improve his overall 
job performance. All he needs to accomplish 
this is permission to conduct an in-depth 
systems review. After 15 minutes of verbal 
wrangling between attorney and sales rep 
Gladhand, it is agreed that the study will be 
done at no cost. As attorney is escorting 
Gladhand to the door, secretary arrives to 
announce that the file in question is missing in 
action and must be presumed to have expired 
and is on its way to alphabet heaven. How 
soon can that study be done? 


Has this ever happened to you? 
Has your staff filled out log sheets, 
spent valuable time answering 
research questions, been monitored 
and observed, only to be presented 
with a 40-page report weeks later 
which shows, quite miraculously, 
that you can’t afford to do without a 
sales rep’s product? 


Vendor studies are a_ useful 
marketing device used by some 
manufacturers and misused by 
others. It is one of a number of 


marketing techniques that is used 
effectively by highly trained 
marketing personnel of major 
companies to great advantage. The 
only constant in vendor studies is that 
they almost universally recommend 
a change from your present modis 
operandi to the product of the 
vendor. Although you should look 
with a squinted eye at the 
recommendations made by the 
vendor, if the proposal is adequately 
done, it will be backed up by 
investigation of your existing 
procedures and can be important in 
the collection, interpretation and 
presentation of the data used in the 
study to your benefit. The studies can 
quantify the amount of work being 
done by individuals and/or show 
office layouts and work flow 
bottlenecks which might hamper 
your operation. 


Prior to agreeing to a vendor study 
you should ascertain whether the 
final report will be considered 
proprietary and kept private or if it 
can be shown to competitors in full or 
in part. You should also ask if you can 
see the raw data prior to its massage 
by the vendor to correct any errors in 
data collection or in the installation 
objective. Any unusual circumstan- 
ces which are a one-time anomoly, 
é.g., your secretary is off on vacation, 
should be eliminated so that the data 
will not be skewed. 


Watch these marketing techniques 


Other frequently used marketing 
techniques are creating the need. In 
this situation, the vendor approaches 
a prospect with a product that the 
prospect has no knowledge of and 
had never considered using to solve 
an existing problem. An extreme 
example of this kind of technique 
produces a situation in which a small 
office ends up with a copier that 
requires a volume of 100,000 per 
month, and in a big month, the 
volume generated by the office does 
not exceed 400 copies. 


Another commonly used sales 
technique is to get the prospect to say 
“Yes” repetitively, thereby getting 
him primed to say “Yes” when the 
sale is asked for. The series of 
questions asked generally are so 


nonobjectionable that anyone can 
say “Yes” to them. Such as: “Wouldn't 
you agree that this copy is an 
accurate reproduction of the 
original?” “Wouldn't you agree that 
the solid black tones are filled in 
nicely?” “Wouldn’t you agree that 
these copies would be suitable for 
your needs?” “Wouldn’t you agree 
that 2.9¢ per copy is a reasonable 
price to charge?” and then, as the 
salesman hands you the contract, 
with pen in hand, wouldn’t you agree 
that this is just the machine you need? 
After saying “Yes” to all of the 
foregoing questions, you are then 
primed to say “Yes” once the 
salesman asks for the sale. 


Yet another often used technique is 
to overcome objections by 
anticipating your negative comments 
and turning them ever so slightly into 
positive sales points for them. 
Question: “Isn’t it inconvenient to 
have the copies come out so close to 
the floor?” Response: “Yes, we 
considered that in our research and 
development but we found that by 
using the force of gravity to push the 
paper down we achieve a 200 
percent reduction in the paper jam 
frequency.” In this response, your 
negative has been acknowledged but 
the focus was returned to the positive 
benefit achieved from the negative. 


Another tired and true sales 
technique is to get the product into 
the prospect’s hands. The prospect is 
positioned so that he can touch, feel, 
operate and become familiar with 
the ease of operation of the 
equipment being demonstrated. The 
implication being that “Gee, it’s so 
simple that even you can operate it.” 
Caveat: things are never as simple as 
they look in a demonstration. 


These and many other sales 


techniques are used quite 
legitimately by marketing 
representatives of all major 


companies. There is nothing wrong 
with the use of these techniques but . 
those in positions of responsibility for - 
determining the acquisition of major 
equipment items should be aware of 
the techniques being used by 
vendors, avoid being manipulated 
and proceed with caution in their 
own evaluation prior to selection. o 
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ENVIRONMENTAL LAW 


Protection of the 
Florida Manatee—Part II 


By David M. Levin 


This month’s column concludes a 
two-part series on protection of the 
Florida Manatee begun in the Jan- 
uary 1981 issue. Part I concerned 
itself with an understanding of the 
manatee and a discussion of its 
interaction with man. 


Early state protection 


Confronted with the possibility of 
witnessing the extinction of the 
manatee at a time when there was a 
growing public interest in the natural 
sciences, the Florida Legislature 
enacted legislation in 1893 to afford 
the manatee legal protection. 
Chapter 4208, Florida Laws, 
provided the county commissioners 
of any county with the discretion to 
grant permission to an applicant to 
kill or capture one manatee or sea 
cow in that county for scientific 
purposes. This chapter also made it 
illegal for any person to capture or 
kill a manatee or sea cow in the 
waters of the State of Florida 
without having first obtained a 
permit. The penalty for such an 
illegal capture or kill was a fine not 
exceeding $500 or imprisonment up 
to three months, or both.! 

In 1939 the Florida Legislature 
passed Chapter 19192, Florida Laws, 
to augment the protection provided 
by Chapter 4208. The 1939 Act 
foreshadowed what was later to 
become known as a “Manatee 
Sanctuary.” The State Commission 
of Game and Fresh Water Fish was 
authorized to grant permits to 


owners of lands adjacent to streams 


or lakes to close all or any part of the 
bodering lake or stream for the 


purpose of protecting manatees and 


for the purpose of establishing 
managee breeding grounds.2 When 
the 1939 Act was repealed in 1951,° 
the 1893 statute remained as the only 
legal protection for the manatee. 

The first major revision of the 1893 
Act occurred in 1953 when F.S. 
§370.12(2) transferred permitting 
discretion from the County 
Commissioners to the State Board of 
Conservation, presumably to 
provide uniform protection. No 
longer would permission be granted 
to kill a manatee for any reason; 
capture was allowed only for 
scientific purposes.‘ 

The 1893 Act underwent further 
significant revision in 1959. Manatees 
could be captured for the first time 
for educational as well as scientific 
purposes. This allowed such 
institutions as the Miami Seaquarium 
to capture manatees to be raised in 
captivity for display. These 
manatees provided the opportunity 
for increasing the public’s awareness 
and overall knowledge of the 
species. The permit holder was also 
allowed to capture more than one 
animal. Thus, for instance, a female 
and her calf could be raised in 
captivity. To curtail a growing black 
market trade in live manatees for 
exhibition purposes, unpermitted 
possession of a manatee was made a 
crime, as was the capturing and 
killing of manatees.® 

The 1959 revisions significantly 
expanded the scope of manatee 
protection. The statute stated: “it 
shall be unlawful for any person, 
firm, or corporation to annoy, injure, 
molest, or torment a manatee or a sea 
cow by any instrument, process, or 
procedure.”® It therefore was not 
only a crime to possess, kill or 
capture a manatee without a permit, 
but it was also a crime to annoy, 
injure, molest or torment a manatee 
with or without a permit. 


Federal protection 


The history of federal manatee 
protection dates back to the passage 
of the Endangered Species Act of 
1966.’ The declared purpose of this 


Act was to “provide a program for 
the conservation, protection, 
restoration, and propagation of 
selected species of native fish and 
wildlife . . . that are threatened with 
extinction.” The Secretary of the 
Interior was empowered to publish a 
list of all species whose “existence is 
endangered because its habitat is 
threatened with destruction, drastic 
modification, or severe curtailment, 
or because of overexploitation, 
disease, predation, or because of 
other factors, and that its survival 
requires assistance.”® 

The Act made it unlawful for any 
person to take or possess any animal 
listed as endangered by the 
Secretary. The term “take” was 
defined to mean “pursue, hunt, 
shoot, capture, collect, kill, or 
attempt to pursue, hunt, shoot, 
capture, collect or kill.”!® 

Only those animals and plants 
located within lands and waters of 
the United States designated as 
wildlife refuges under the National 
Wildlife Refuge System were 
protected by this Act.!! Thus, 
although the Secretary officially 
designated the Florida Manatee as an 
endangered species in 1971,!* this Act 
was of no practical effect to the vast 
majority of manatees located in state 
waters not included in the National 
Wildlife Refuge System. 

The year 1969 also marked the 
passage of additional federal 
protection, the Endangered Species 
Act of 1969.' Although manatees 
located in state waters were still not 
directly provided with federal 
protection, this Act provided federal 
support to state legislation protecting 
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the manatee. The Act was intended 
to reduce the incentive for poaching 
of endangered species by drying up 
the poacher’s market.'4 

In 1972 Congress passed the 
Marine Mammal Protection Act 
providing comprehensive protection 
for all marine mammals, including 
the manatee. With exceptions made 
for scientific research and public 
display, the Marine Mammal 
Protection Act mandates a cessation 
of the taking and importation of 
marine mammals and marine 
mammal products.'> The Act defines 
“taking” to mean “harass, hunt, 
capture, or kill, or attempt to harass, 
hunt, capture or kill any marine 
mammal.”!® The Act applies to all 
persons subject to the jurisdiction of 
the United States. 

This Act protects the manatee in 
waters of the State of Florida as well 
as areas within the National Wildlife 
Refuge System. Negligent violation 
of the Act is punishable by a fine not 
to exceed $10,000; a knowing 
violation of the Act or its regulations 
is punishable by a fine of not more 
than $20,000 for each violation, or 
imprisonment for not more than one 
year, or both.!” 

The Endangered Species Act of 
1973 closed some of the gaps 
remaining after passage of the 
Marine Mammal Protection Act. 
Specifically, the Act prohibits within 
the United States, the taking, 
possession, selling, delivery, 
carrying, transportation or shipping 
by any means, of any species listed 
by the Secretary of the Interior as an 
endangered species. The Act 
authorizes a civil penalty of not more 
than $10,000 and a criminal penalty 
of a fine not more than $20,000 or 
imprisonment for not more than one 
year, or both, for a conviction of any 
provision.'® 

Both the Marine Mammal 
Protection Act and Endangered 
Species Act of 1973 define 
“harassment” as a form of taking. 
Harassment is defined as “an 
intentional or negligent act or 
omission which creates the likelihood 
of injury to wildlife by annoying to 
such an extent as to significantly 
disrupt normal behavior patterns 
which include but are not limited to, 
breeding, feeding, or sheltering.”2° 
Thus, divers who swim among 
manatees in the wild, boaters who 
pursue manatees to get a closer look 
at these animals, and even 
unpermitted researchers who drift in 
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canoes among the manatees may all 
be in violation of these federal 
statutes. 

The U.S. Fish and Wildlife Service 
of the Department of the Interior is 
the federal agency designated by the 
Congress to be primarily responsible 
for protection of the manatee under 
the Endangered Species Act and the 
Marine Mammal Protection Act. Its 
state counterpart is the Florida 
Marine Patrol and the Florida Game 
and Fresh Water Fish Commission. It 
was recently announced that in order 
to enhance the enforcement of the 
federal protection schemes in 
Florida, the appropriate state 
officers will be commissioned as 
“U.S. Deputy Game Wardens.”?! 


Further state protection 


In 1975 the manatee was 
designated by statute as Florida’s 
state marine mammal.22 A more 
significant occurrence that year was 
the enactment of the 
Environmental Reorganization Act 
of 1975.23 This legislation established 
the Department of Environmental 
Regulation (DER) and vested it with 
the authority to require permits and 
licenses pursuant to F.S. Chapters 
120, 253, 273 and 403. Chapters 120 
and 273 which concern administra- 


tive procedures and water resources, ° 


respectively, will not be discussed 
herein. For the sake of brevity, only 
the dredge and fill aspects of 
Chapters 253 and 403 will be 
considered here. 

F.S. §§253.123 & 253.124 and the 
regulations promulgated thereunder, 
notably §17-4.29, Florida 
Administrative Code, restrict and 
require permits for the dredging 
and/or filling of lands and the 


construction of certain facilities “in, © 


on, or over the navigable waters of 
the State.”24 Each of these provisions 
contains language potentially 
beneficial to the manatee. 

F.S. §253.123 permits the dredging 
of navigable waters of the state only 
upon a showing that the removal of 
sand, rock or earth from such waters: 


will not interfere with the conservation of fish, 
marine and wildlife or other natural resources 
to such an extent as to be contrary to the public 
interest, and will not result in the destruction 
of...marine productivity, including but not 
limited to, destruction of natural marine 
habitats, grass flats suitable as nursery or 
feeding grounds for marine life, and 
established marine soils suitable for producing 
plant growth of a type useful as a nursery or 
feeding grounds for marine life...to such an 
extent as to be contrary to the public 
interests. 


Florida 


F.S. §253.124 has similar language 
for filling activities and additionally 
requires the applicant to show that 
such activities are in the public 
interest.2° Section 17-4.29, Florida 
Administrative Code, promulgated 
pursuant to F.S. §§253.123 & 253.124 
prohibits DER from issuing a permit 
for construction activities in 
navigable waters of the state unless 
“the applicant affirmatively”?’ shows 
that his proposed activity “will not 
interfere with the conservation of 
fish, marine and wildlife or other 
natural resources to such an extent as 
to be contrary to the public interest,” 
and will not result in the destruction 
of those ecological concerns 
described by F.S. §253.123.28 

Section 17-4.29, Florida 
Administrative Code, is a potent tool 
to aid in the protection of the 
manatee. The manatee is a “marine, 
wildlife or other natural resource,” 
the conservation of which cannot be 
interfered with. Thus, a permit 
applicant has the onerous burden of 
showing that his proposed activity 
will not adversely affect the 
manatee. 

In view of the fact that very little is 
known about the manatee’s 
biological, physiological and 
psychological composition, any 
doubts about a proposed project’s 
potential impact should be resolved 
in favor of the manatee. Following 
such a policy, an applicant would 
have a difficult task to show that his 
project will not adversely affect the 
manatee. Without such a showing, 
DER could not issue a permit, thus 
helping to assure the manatee’s 
survival. 

There is a condition built into the 
ecological considerations of F.S. 
§§253.123(2)(d) & 253.124(2) and 
§17-4.29(6)(a), Florida Administra- 
tive Code. The listed ecological 
concerns may be adversely affected 
provided such effects are not 
contrary to the public interest. Thus, 
if it was not within the public interest 
to conserve and protect the manatee, 
its habitat and food could be 
destroyed by development. 
Fortunately, however, the statutory 
declarations by the State of Florida 
concerning the manatee,2® and 
recognition of the manatee as an 
endangered species and marine 
mammal under federal law,*° clearly 
indicate that any adverse impact 
upon the manatee as a result of 
construction activities would be 
contrary to the public interest. 


If an applicant could show that his 
proposed activity would not 
adversely impact the ecological 
considerations of §17-4.29(6)(a), 
Florida Administrative Code, to such 
an extent as to be contrary to the 
public interest, having met other 
applicable permit requirements, 
DER would be obligated to issue the 
requested permit. Nevertheless, 
pursuant to $§17-4.07, Florida 
Administrative Code, “a permit may 
be issued to an applicant upon such 
conditions as the Department may 
direct.”2! Thus, DER may attach 
conditions to a permit which will 
serve to protect the manatee. Such 
conditions, for example, might 
include restrictions on the operation 
of a proposed facility, such as 
restricting the use of a boat dock to 
nonmotorized vessels; prohibiting 
construction during winter months if 
manatees are known to congregate in 
the area of the proposed project; or 
otherwise requiring consideration of 
the manatee during construction or 
operation of a facility pursuant to a 
DER permit. 

F.S. Chapter 403 requires a permit 
for the operation, maintenance, 
construction, expansion or 
modification of any stationary 
installation (not exempted by rule), 
“which will reasonably be expected 
to be a source of...water pollution.” 
Chapter 403 significantly extends the 
jurisdiction of DER beyond the juris- 
dictional limits of Chapter 253 in that 
it includes nonnavigable waters of 
the state. 

Since manatees frequently inhabit 
nonnavigable waters, Chapter 403 
potentially broadens DER’s ability to 
protect this animal. Unfortunately, 
Chapter 403 does not specifically 
authorize permit decisions based on 
wildlife considerations. Thus, in non- 
navigable waters, a permit may not 
be denied on the basis of an inter- 
ference with the conservation of the 
manatee, the destruction of marine 
productivity or the destruction of 
manatee habitats, even if it was 
known that such adverse impacts 
would certainly result. 

Pursuant to Chapter 403, permits 
may be issued only if the applicant 
affirmatively provides reasonable 
assurance that the “short-term and 
long-term effects of the activity will 
not result in violation of water quality 
criteria, standards, requirements and 
provisions of Chapter 17-3, Florida 
Administrative Code.”** Since the 
level at which a contaminant or 


combination of contaminants 
becomes harmful to the manatee is 
unknown, Chapter 403 and the rules 
promulgated thereunder may be 
ineffectual in providing any protec- 
tion for the manatee. 

The limitations of Chapter 403 
highlight the need for legislative 
action to enact statutes combining 
the wildlife and natural resource 
protection of Chapter 253 with the 
broad jurisdictional scope of 
Chapter 403. Until the enactment of 
such legislation, DER will be 
severely hindered in its efforts to 
protect the manatee. 


Florida Manatee Sanctuary Act 


The most pervasive legislation 
promulgated by the State of Florida 
to protect the manatee was enacted 
in 1978. The statute known as the 
Florida Manatee Sanctuary Act* and 
its related regulations radically 
revised and expanded existing 
manatee protection. The Act 
declares the State of Florida to be a 
“refuge and sanctuary for the 
manatee.”35 


Manatees congregate in areas of 
warm water to avoid the cold of 
winter. To protect the manatee from 
harmful collisions with motorboats, 
the statute delegates to the Depart- 
ment of Natural Resources the 
responsibility to adopt rules 
regulating the operation of motor- 
boats from November 15 through 
March 31 in the areas designated by 
statute as areas of critical manatee 
habitat.*6 


The rules promulgated by the 
Department of Natural Resources 
circumscribe within the areas 
designated by the Manatee 
Sanctuary Act, three protective 
zones: an idle speed zone, a slow 
speed zone, and a_ motorboat 
prohibited zone. An idle speed zone 
requires all motorboat operators to 
exercise “a high degree of care for 
manatee presence,” and to “proceed 
at the minimum speed that will 
maintain safe steerage way.”?7 
Operators within a slow speed zone 
are prohibited from proceeding at a 
speed “greater than is reasonable and 
prudent to avoid either intentionally 
or negligently” taking manatees and 
it is “the duty of all persons to use dire 
care under the circumstances.” A 
motorboat prohibited zone is one 
where motorboat activity may be so 
hazardous to the manatee that it 
should be prohibited.*® 
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The Florida Marine Patrol and the 
Florida Game and Fresh Water Fish 
Commission enforce the rules under 
the Florida Manatee Sanctuary Act 
within the areas posted pursuant to 
the regulations. The regulations 
specify that any person “violating or 
otherwise failing to comply with the 
rules” will be guilty of a mis- 
demeanor of the second degree, 
punishable by a fine of up to $500 or 
imprisonment for up to 60 days. 
Together the Florida Marine Patrol 
and the Florida Game and Fresh 
Water Commission have made (up to 
February 7, 1980) 72 arrests and 
issued 283 written and 5,189 verbal 


warnings.*! 


In addition to the creation of 

refuges, the Sanctuary Act has made 
several significant changes in the law 
protecting the manatee. The statute 
tracks the language of the federal 
statutes by making it unlawful for 
any person without a valid permit at 
any time, by any means, or in any 
manner intentionally or negligently 
to: 
...annoy, molest, harass, or disturb or attempt 
to annoy, molest, harass, or disturb any 
manatee; injure or harm or attempt to injure or 
harm any manatee; capture or collect or 
attempt to capture or collect any manatee; 
pursue, hunt, wound or kill or attempt to 
pursue, hunt, wound or kill any manatee, or 
possess, literally or constructively, any 
manatee or any part of any manatee.*® 


The statute also provides for the 
seizure and forfeiture of any vessel, 
aircraft, motor vehicle and/or equip- 
ment employed in violation of the 
Act. 


In 1979 the U.S. Department of 
Interior, Fish and Wildlife Service, 
following the lead of the Florida 
Legislature, promulgated rules 
providing for the establishment of 
manatee protective areas. These 
rules empower the director of the 
Fish and Wildlife Service to 
designate an area as either a 
“Manatee Refuge” or a “Manatee 
Sanctuary.”“8 The director may 
declare an area as a manatee refuge 
when he has determined that certain 
activity would result in the taking of 
one or more manatees or that certain 
activity must be restricted to prevent 
the taking of one or more manatee. 
He may designate an area as a 
manatee sanctuary upon his 
determination that any activity in the 
area would result in the taking of one 
or more manatees. It should be 
remembered that the term “taking” 
includes the open-ended term 
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“harass” and may include “disturb, 
annoy and molest.” 

Upon the designation of an area as 
a manatee refuge, the director 
indicates what specific activity is to 
be restricted. Upon designation of an 
area as a manatee sanctuary, the 
director prohibits any activity within 
the area. The activity in question may 
be, but is not limited to, swimming, 
diving (including skin and scuba 
diving), snorkeling, water skiing, 
surfing, fishing, the use of water 
vehicles, and dredging and filling 
operations.*4 

Whereas the Florida Manatee 
Sanctuary Act restricts only non- 
commercial motorboat activity 
within the designated areas, in 
addition to the nonvehicular 
activities mentioned above, the 
federal regulations also prohibit or 
restrict vessels, including but not 
limited to, boats, whether powered 
by engine, wind or other means, 
ships, barges, surfboards, and water 
skis without any regard to whether or 
not the vessel is engaged in interstate 
or foreign commerce.** 

In 1980 portions of the Crystal 
River were designated as “Manatee 
Sanctuaries” by the U.S. Fish and 
Wildlife Service.“* With permits 
issued by the Florida DER, the U.S. 
Fish and Wildlife Service 
constructed floating barriers in three 
areas of Crystal River designated as 
sanctuaries to exclude entry by any 
waterborne activity. 


Conclusions 


Despite comprehensive legislation 
on both the state and federal levels, 
man continues to kill the manatee. In 
1979, for example, even with the 
designation of 13 areas of critical 
habitats by the Florida Manatee 
Sanctuary Act and an active surveil- 
lance of these areas by the Marine 
Patrol, the number of manatees 
killed by collisions with boats 
increased from 1978. It is feared that 
the only way to prevent death by 
boat/barge collisions is to prohibit 
any vessel from entering areas 
suspected to be inhabitated by 
manatees. Short of such prohibition, 
the Florida Legislature should 
expand the Manatee Sanctuary Act to 
include the restrictions on water- 
borne activity found in federal law. 

Since mortality due to boat/barge 
collisions may never be reduced to 
zero, we must strive to reduce 
mortality resulting from causes over 
which we may exercise a greater 
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degree of control. Vandalism may be 
eliminated only by increasing the 
public’s awareness and concern for 
the manatee. Florida’s efforts in this 
area have been admirable. This 
effort must not be curtailed and 
certainly there will always be some 
room for improvement. 

Automatic flood control dams 
have been a significant source of 
mortality. Research is currently 
being conducted to make these 
devices safer for the manatee. Such 
research and the implementation of 
its recommendation should be given 
a high priority. 

It is also necessary to focus 
attention upon the more subtle 
sources of fatalities. The effect of 
man’s intrusion into the manatee’s 
habitat needs to be investigated. If it 
is shown that the presence of divers 
in manatee habitats during certain 
periods of the year have a harmful 
effect upon the manatee, then 
certainly such divers should be 
prohibited from these areas. It is this 
writer’s opinion, however, that we 
cannot afford to take a “wait and see” 
attitude in this and related matters. 
Conservation decisions should be 
made so that it is the manatee’s, not 
man’s, best interests that are served. 
Decisions should be made favoring 
restrictions until it can be shown that 
such restrictions are not necessary. 
To pursue the reverse course may 
result in irreparable harm to this 
species. 

Research is needed concerning the 
effects, if any, of pollution and 
chemical runoff upon the manatee. 
The results of this research should be 
used as a basis, if necessary, for 
further regulation regarding the use 
of materials toxic to the manatee. It 
should be remembered that, as a 
mammal, the manatee may prove to 
be an important biological indicator 
of the adverse effects of man’s 
activities and the possible 
consequences for man himself. The 
extermination of the manatee—a 
feeling, thinking, aware animal, 
totally vulnerable to man—is wholly 
unconscionable. We must make a 
commitment to protect the manatee. 
This commitment must go beyond 
simply the promulgation of laws. It 
must be a commitment to guarantee 
that these laws are strenuously 
enforced, that the necessary 
resources are applied to this effort, 
and that all necessary and proper 
measures are taken to effectuate 
complete protection. oO 
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YOUR NEW SYMBOL FOR 
PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 


instructing them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the oldest and one of the largest title insurance companies 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 
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FACTS, ISSUE, HOLDING AND RATIONALE 


We all remember having that pounded into us at 
law school. Digging through the stacks to find a case 
that will be on all fours with your case probably 
brings back some warm memories of independent 
discovery. However, today, in the real world, you 
may not have a magnificent law library close at 
hand, and even if you do, can you or your associ- 
ates afford the time it takes to wander through the 
pages seeking that first case on point? It’s a matter 
of economics and your firm’s efficiency and effec- 
tiveness. 

There’s an easier way for you to be ‘‘on all fours” 
quickly. American Legal Consultants can prepare a 
case more efficiently for you. 

When you need a bench memorandum support- 
ing your position, we will prepare it, accompanied 
by a confidential letter distinguishing the opposing 
law and assessing your position(s). 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32301 


Let us take over 
your time con- 
suming appellate 
work. We can 
prepare a brief for 
any appellate court, 
in proper format 
and complete to 
certificate of 
service. 
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Legal 
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A DIVISION OF THE AMERICAN LEGAL RESEARCH CORPORATION 
P.O. Box 13777, Gainesville, Florida 32604 


FORMERLY 


RESEARCH 
for lawyers 


CALL US TOLL FREE (800) 342-6862. IN GAINESVILLE, FLORIDA CALL 377-8300. 
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